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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MINNESOTA

Luis Alberto Villa Mainato,
Civil No.: 0:26-cv-03897
Petitioner,
V.
Todd Blanche, Attorney General; PETITION FOR WRIT OF
HABEAS CORPUS
Markwayne Mullin, Secretary, Department of
Homeland Security;
David Venturella, Acting Director, 8 U.S.C. § 1226
Immigration and Customs Enforcement; and 28 U.S.C. § 2241
David Easterwood, Acting Director, St. Paul
Field Office Immigration and Customs
Enforcement;
Respondents.
INTRODUCTION
1 Petitioner Luis Alberto Villa Mainato, by and through undersigned counsel,

hereby files this petition for a writ of habeas corpus to require United States Immigration
and Customs Enforcement (“ICE”) to release Petitioner from ICE detention.

JURISDICTION AND VENUE

2. The jurisdiction of this Court is invoked pursuant to 28 U.S.C. § 1331
(federal question), § 1361 (federal employee mandamus action), § 1651 (All Writs Act),
and § 2241 (habeas corpus); Art. 1, § 9, cl. 2 of the U.S. Constitution (“Suspension

Clause™); and 28 U.S.C. § 2201 (Declaratory Judgment Act).
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3 Federal question jurisdiction exists because Petitioner seeks to challenge
custody as a violation of the Constitution and the Immigration and Nationality Act, 8
U.S.C. § 1101 et seq. (“INA™).

4. Because Petitioner seeks to challenge his custody as a violation of the
Constitution, laws, or treaties of the United States, jurisdiction is proper in this court.
Federal district courts have jurisdiction under 28 U.S.C. § 2241 to hear habeas petitions by
noncitizens challenging the lawfulness of their detention. See Zadvydas v. Davis, 533 U.S.
678, 687 (2001) (“[T]he primary federal habeas corpus statute, 28 U.S.C. § 2241, confers
jurisdiction upon the federal courts to hear these cases.”); Moallin v. Cangemi, 427 IF. Supp.
2d 908, 920-21 (D. Minn. 2006).

5. Venue is proper in this Court pursuant to 28 U.S.C. §§ 1391(b), (e)(1), and
2241(d) because Petitioner is detained within this District, some of the Respondents reside
and/or are headquartered within this District, and a substantial part of the events and
omissions giving rise to the claim occurred within this District. Venue is also proper in this
Court pursuant to 28 U.S.C. § 1391(e)(1)(A), because Respondents are operating in this
district.

EXHAUSTION

6. No statutory requirement of administrative exhaustion applies to Petitioner’s
challenge to the unlawfulness of his detention. Jose J. O.E. v. Bondi, 797 F. Supp. 3d 957,
965 (D. Minn. 2025). Moreover, the judicially created “general rule that parties exhaust
prescribed administrative remedies before seeking relief from the federal courts™ does not

apply to Petitioner’s present challenge, as there are no prescribed administrative remedies

(R
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to which he could resort. McCarthy v. Madigan, 503 U.S. 140, 14445 (1992), superseded
by statute on other grounds as recognized in Woodford v. Ngo, 548 U.S. 81 (2006).
PARTIES

gt Petitioner is a citizen of Ecuador and resident of Fridley, Minnesota, who is
currently detained at the Sherburne County Jail in Elk River, Minnesota. Petitioner is under
the direct control of the respondents and has no scheduled release date.

8. Respondent Todd Blanche is being sued in his official capacity as the Acting
Attorney General of the United States and the head of the Department of Justice. Attorney
General Blanche shares responsibility for implementation and enforcement of the
immigration detention statutes, along with Respondent Mullin. Attorney General Blanche
is a legal custodian of Petitioner.

9. Respondent Markwayne Mullin is being sued in his official capacity as the
Secretary of the Department of Homeland Security. In this capacity, Secretary Mullin is
responsible for the administration and implementation of federal immigration policies,
including those that resulted in the arrest and detention of Petitioner. Secretary Mullin is a
legal custodian of Petitioner.

10.  Respondent David Venturella is being sued in his official capacity as the
Acting Director of Immigration and Customs Enforcement, a sub-unit of the Department
of Homeland Security. In that capacity, Acting Director Venturella is responsible for
decisions related to the detention and removal of certain noncitizens, including Petitioner.

11.  Respondent David Easterwood is being sued in his official capacity as the

Acting Field Office Director for the St. Paul Field Office for ICE within DHS. In that

L]
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capacity, Acting Field Director Easterwood has supervisory authority over the ICE agents
responsible for detaining Petitioner. The St. Paul Field Office is located in Fort Snelling,
Minnesota.

FACTUAL ALLEGATIONS & PROCEDURAL HISTORY

12.  Since 2025, Respondents have undertaken mass deportation efforts that
upended long-established norms and legal interpretations of immigration statutes. Those
efforts have included Operation Metro Surge in the Twin Cities metropolitan arca, as well
as other activities throughout this District and the rest of the country. In furtherance of
these extreme and rapid mass deportation efforts, Respondents have disregarded the law
and rulings of this Court at historically unprecedented levels, and the tactics used by
Respondents have been shocking to the Twin Cities community, the rest of the country,
and the world.

13.  Evenas individual decisionmakers and officeholders have been replaced and
the visibility of Respondents’ actions have begun to recede from the news cycle,
Respondents have continued to wrongfully detain immigrants and violate people’s rights,
as this case exemplifies.

14. Apparently, Respondents’ marching orders are to detain as many people as
possible who do not have U.S. passports, or simply who do not have U.S. accents.

15.  Petitioner has lived in the United States since 2019. Around the time he
entered the U.S., he turned himself in to immigration authorities. On information and
belief, ICE granted Petitioner conditional parole pursuant to 8 U.S.C. § 1226(a) and

released him shortly thereafter. Petitioner moved to Minnesota in 2019 where he has lived
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ever since.

16.  Petitioner belongs to the indigenous minority in his home country of
Ecuador. Indigenous Ecuadorians often face repression from their own government. The
territory occupied by many Indigenous Ecuadorians has become a target of multinational
mining efforts. See Cintia Quiliconi & Pablo Rodriguez Vasco, Carnegie Endowment for
Int’l Peace, Chinese Mining and Indigenous Resistance in Ecuador at 4-5 (2021),
https://assets.carnegieendowment.org/static/files/files__Quiliconi_Vasco_-_China_Ecuad
or_revised.pdf. In response to Indigenous resistance, “Ecuador’s national government and
Chinese firms ha[ve] crushed those who oppose mining . . . and yielded systematic
violations of local communities’ human rights because local residents are seen . . . as
obstacles to the development of the country’s extractive industries.” Jd. at 26. United
Nations Special Rapporteurs have warned “of a rapid deterioration of civic space affecting
Indigenous Peoples and human rights defenders in Ecuador,” with reports of “excessive
and at times lethal force in the context of protests,”! “demonstrators and leaders being

persecuted, arbitrarily detentained and charged with terrorism,”? and “due process failures,

! Not unlike the deaths of Renee Good and Alex Pretti in Minnesota. See Comm. on
Oversight & Gov. Reform, U.S. House of Representatives, Operation Metro Surge: How
Federal Enforcement Led to the Killings of Renée Good and Alex Pretti at 1-2 (2026),
https://oversightdemocrats.house.gov/imo/media/doc/mn_oversight_report.pdf.

2 Not unlike the repressive and politically motivated prosecutions in the Cities Church and
Minnesota 15 cases. See Cities Church Defendants File Dozens of Motions Challenging
Charges, Minn. Pub. Radio (Sept. 1, 2026, at 10:35 A.M. CT), https://www.mprnews.org/
story/2026/09/01/anti-ice-protest-at-st-paul-cities-church-38-defendants-ask-for-charges-

to-be-dismissed (discussing the defendants’ arguments “that the Trump administration 1s
enforcing a double standard based on the political views held by demonstrators™); Soyoung
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including lack of legal defence and interpretation for Indigenous detainees.”™?

17.  Meanwhile, Ecuador is beset by violence perpetuated by gangs engaged in
international drug trafficking. The United States Government has gone so far as to
designate two of them as terrorist organizations, noting that they have victimized “Ecuador
by terrorizing and inflicting brutal violence on the Ecuadorian people.” Thomas Pigott,
Terrorist Designations of Los Choneros and Los Lobos, U.S. Dep’t of State, (Sept. 4,
2025), https://www.state.gov/releases/office-of-the-spokesperson/2025/09/terrorist-design
ations-of-los-choneros-and-los-lobos.

18.  Against that backdrop, Petitioner sought asylum in the United States by filing

an application for asylum and withholding of removal. >—_<

P —— n " s " . 5
_ He fears for the safety of his family and himself as a

result.

19.  Petitioner has made a quiet, productive life for himself in the United States.

Kim, Arguments Heard Over Releasing Records in Federal Conspiracy Case Against MN
15, FOX 9 (Aug. 27, 2026, at 9:57 CT), https://www.fox9.com/news/arguments-heard-
over-releasing-records-federal-conspiracy-case-against-mn-15 (““This was an excuse for
the government to invade the privacy and look for ways to persecute all this real large
sector of our community to intimidate any kind of civic involvement,’ said Jordan Kushner,
defense attorney for a defendant.™).

3 Not unlike the conditions of our immigration courts, where “a one-year-old baby appeared
unrepresented in an Arizona immigration court” and “the immigration judge ordered the
baby to file an asylum application by their next hearing.” Pls.” Notice of Mot. & Mot. for
Order to Show Cause Why Defs. Are Not in Violation of the Prelim. Inj. At an Immediate
Evid. Hr'g at 2, Cmty. Legal Servs. In East Palo Alto v. U.S. Dep 't of Heath & Hum. Servs.,
No. 26-CV-2847 (AMO) (N.D. Cal. Aug. 20, 2026) (Dkt. 178).
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He has lived in Minnesota for six years. He was granted an Employment Authorization
Document, commonly referred to as a “work permit,” by U.S. Citizenship and Immigration
Services. He works a difficult job as a siding and roofing contractor to support his wife and
10-year-old daughter. He is current on his taxes. He maintains a private life filled with the
simple pleasures of friends, family, and his community.

20.  Petitioner has never been convicted of a crime. He is currently facing gross
misdemeanor and misdemeanor DWI charges (operation and refusing to test) and a
misdemeanor open container violation stemming from his August 22, 2026, arrest. See
Compl. at 1, Minnesota v. Luis Alberto Villa Mainato, No. 02-CR-26-5284 (Minn. Dist.
Ct. Aug. 24, 2026) (Idx. 1).

21.  Petitioner does not have a final order of removal. DHS issued a notice to
appear, thus placing Petitioner into removal proceedings, on February 25, 2026.

22.  Petitioner was taken into ICE custody on August 24, 2026. On August 22,
2026, around 2:15 A.M., Petitioner was arrested on suspicion of driving while intoxicated
by the Columbia Heights Police Department. On August 24, 2026, he was charged with
gross misdemeanor and misdemeanor offenses arising from the events of August 22. /d.
That same day, he was granted bond and posted $10,000 in anticipation of his release. See
Release Order at 1, Minnesota v. Luis Alberto Villa Mainato, No. 02-CR-26-5284 (Minn.
Dist. Ct. Aug. 24, 2026) (Idx. 2). However, Petitioner was detained by ICE around 6:30
P.M. when he attempted to leave local confinement at the Anoka County Jail.

23.  The ICE officers who arrested Petitioner did not show him or serve him any

warrant at the time of his arrest, nor did they revoke his conditional parole in writing at that
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time. On information and belief, ICE did not have any valid warrant for Petitioner’s arrest
at the time of his arrest.

24.  Upon his arrest, Petitioner was transported directly from the Anoka County
Jail to the Sherburne County Jail, in Elk River, Minnesota. The next day, August 25, 2026,
around 10:00 A.M. Petitioner was transported to the Biship Henry Whipple Federal
Building in Fort Snelling, Minnesota. Around 1:45 P.M., around 19 hours after ICE
detained Petitioner, ICE officers finally served a warrant of arrest on Petitioner.

25. Because Petitioner was only served a warrant the day after he was detained,
his arrest was warrantless. Upon information and belief, Respondents lacked probable
cause at the time of Petitioner’s arrest to justify Petitioner’s warrantless detention. Until
mere minutes before Petitioner’s release, he was in the custody of local authorities and
extremely unlikely to escape ICE’s reach before a warrant could be obtained.® Petitioner’s
home address was included in the publicly accessible criminal complaint filed with the
Anoka County Court. ICE itself knew where Petitioner lived through his ongoing contacts
and compliance with his removal and asylum proceedings. Moreover, Petitioner would not
have evaded ICE in the short term or before he could be detained in the eventuality he is
ordered removed. He has complied with ICE and other immigration authorities at all points

since he turned himself in shortly after entry to this county. Petitioner is motivated to

4 One court noted that administrative warrants can be well be obtained within an hour.
United States v. Segura-Gomez, No. 17-CR-65-FL-1, 2018 WL 6582823, slip op. at 14-16
(E.D.N.C. May 25, 2018) (finding that a one-hour lunch break during a court hearing was
sufficient for two Homeland Security agents to obtain a Form [-205 administrative
warrant).
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comply with and appear at his removal and asylum proceedings because he greatly desires
to remain in America.

26. ICE has no reason to arrest and detain Petitioner, a peaceful individual
actively seeking asylum in this country and complying with authorities along the way,
pending his removal proceedings. He presented himself to immigration authorities after
entry, applied for and was granted a work permit, and pays his taxes. Such wasteful,
needless detention makes no sense at all.

27.  Petitioner remains in Respondents’ custody at the Sherburne County Jail in
Elk River, Minnesota.

28.  Without the intervention of this Court, Petitioner believes that Respondents
will continue to detain him indefinitely, without regard for the mandates of the U.S.
Constitution, the Immigration and Nationality Act, and the agencies’ own rules and

regulations.

LEGAL FRAMEWORK

HABEAS PETITIONS
29. Courts have long recognized the significance of the habeas statute in
protecting individuals from unlawful or unconstitutional detention, including noncitizens
detained by federal immigration authorities. See, e.g., Deng Chol A. v. Barr, 455 F. Supp.
3d 896, 900-01 (D. Minn. 2020).
30. A petitioner may seek a writ of habeas corpus when their custody violates
the U.S. Constitution or a federal law. 28 U.S.C. § 2241(c)(3). Such a petition should be

granted if the petitioner proves the illegality of the detention by a preponderance of
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evidence. Aditya W. H. v. Trump, 782 F. Supp. 3d 691, 703 (D. Minn. 2025).

31.  Habeas corpus is *“a critical check on the Executive, ensuring that it does not
detain individuals except in accordance with the law.” Hamdi v. Rumsfeld, 542 U.S. 507,
525 (2004). Such a remedy is particularly appropriate here, amidst unprecedented
Executive bids to transgress limits set by Congress and evade judicial recourse.

CONSTITUTIONAL LIMITS ON IMMIGRATION DETENTION

32.  Federal immigration officers may detain people only as authorized by the
INA, 8 US.C. §1101 er seq. The Constitution places additional limits on federal
immigration detentions, independent of the question of statutory authority. See
Counselman v. Hitchcock, 142 U.S. 547, 565 (1892), overruled on other grounds by
Kastigar v. United States, 406 U.S. 441 (1972).

33.  Here, Petitioner challenges the instant detention on constitutional and
statutory grounds not foreclosed by the Eighth Circuit’s recent decision in Avila, while
otherwise preserving the claim that Petitioner is not lawfully detained pursuant to Section
1225 should Avila be reversed in the future. See Avila v. Bondi, 170 F.4th 1128 (8th Cir.
2026) (deciding, exclusively on statutory grounds, that 8 U.S.C. § 1225 authorizes
immigration agents to detain noncitizens currently residing within the United States); e.g.,
Pedro A.D.L.O.0. v. Bondi, No. 26-CV-01959, 2026 WL 948970 (D. Minn. April 8, 2026)
(granting petitioner’s habeas corpus petition because his detention violated due process,
notwithstanding that Avila foreclosed petitioner’s statutory argument); Orlando V.V. v.
Blanche, No. 26-CV-1903, slip op. at 6-21, 23 (D. Minn. April 28, 2026) (same): Axe/

JM.C. v. Stanski, No. 26-CV-02281, 2026 WL 1171344, at *2—4 (D. Minn. April 29, 2026)

10
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(same).

THE FOURTH AMENDMENT

34.  The Fourth Amendment to the United States Constitution enshrines “[t]he
right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures.” U.S. Const. amend. IV. This right “shall not be
violated, and no Warrants shall issue, but upon probable cause, supported by Oath or
affirmation, and particularly describing the place to be searched, and the persons or things
to be seized.” Id.

35. The Fourth Amendment applies to noncitizens. See United States v.
Quintana, 623 F.3d 1237, 1239 (8th Cir. 2010).

36. Immigration authorities must comply with governing statutes when arresting
noncitizens without a warrant. Orellana v. Nobles Cnty., 230 F. Supp. 3d 934, 945 (D.
Minn. 2017) (“[A]rrest and continued detention is lawful only if officers acted within their
statutory authority for affecting a warrantless arrest.”); see also Fernando C.C. v. Bondi,
No. 26-CV-1235, 2026 WL 446408, at *4 (D. Minn. Feb. 17, 2026) (noting that “8 C.F.R.
§ 287.8(c)(2)(ii) sets the default rule: get a warrant™).

37.  Even to the extent a noncitizen present in the interior of the country qualifies
as an “applicant for admission” and is subject to detention under 8 U.S.C. § 1225(b)(2) in
the post-Avila landscape, “it does not follow that [such a noncitizen] can be arrested and
detained pursuant to § 1225(b)(2) without first complying with 8 U.S.C. § 1357(a), which
addresses federal immigration officials’ authority to make warrantless arrests.” Jefferson

G.H.L. v. Blanche, No. 26-CV-2344, 2026 WL 1229623, at *2 (D. Minn. May 35, 2026);

11
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see also Almeida-Sanchez v. United States, 413 U.S. 266, 271-74 (1973) (holding the
“permissible scope of intrusiveness” under Fourth Amendment greater at “the border itself”
or “its functional equivalents™ than in interior of the country).

38.  The Immigration and Naturalization Act permits ICE officers “to arrest a
noncitizen without a warrant only in limited circumstances: (1) to arrest a noncitizen who,
in the presence or view of the arresting officer, “is entering or attempting to enter the United
States in violation of any law or regulation made in pursuance of law regulating the
admission, exclusion, expulsion, or removal of [noncitizens],” or (2) to arrest a noncitizen
when the arresting officer has “reason to believe™ the noncitizen is “in the United States in
violation of any such law or regulation and is likely to escape before a warrant can be
obtained for his arrest . . .. 8 U.S.C. § 1357(a)(2) (emphasis added); see also 8 C.F.R. §§
287.3(a), (d) and 287.8(c)(2)(i)~(ii); accord Cutberto R.P. v. Blanche, No. 26-CV-1934
(MJID/DTS), slip op. at 9 (D. Minn. Apr. 10, 2026).

39.  “Because the Fourth Amendment applies to arrests of illegal aliens, the term
‘reason to believe’ in § 1357(a)(2) means constitutionally required probable cause.”
Quintana, 623 F.3d at 1237.

40. However, having “reason to believe” that Petitioner is “*an alien subject to
removal from the United States’ does not, without more, provide the probable cause needed
to make a lawful arrest.” Orellana, 230 F. Supp. at 945 (quotation omitted). That is because
“it is not a crime for a removable alien to remain present in the United States.” Arizona v.
United States, 567 U.S. 387, 407 (2012). “To hold that a noncitizen is likely to escape

merely because they are removable would effectively collapse § 1357(a)(2)’s two distinct
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requirements into one . . . . If every noncitizen that is here illegally is presumed likely to
escape authorities, then § 1357(a)(2)’s second, independent requirement is rendered
superfluous.” Jefferson G.H.L., 2026 WL 1229623, at *3.

41. Rather, “the Fourth Amendment demands a particularized assessment of
[Petitioner]’s likelihood of escaping™ before an arrest warrant can be obtained. Orellana,
230 F. Supp. 3d at 946 (citing Maryland v. Pringle, 540 U.S. 366, 371 (2003)); accord,
e.g., Moreno v. Napolitano, 213 F. Supp. 3d 999, 1006-07 (N.D. Ill. 2016); United States
v. Pacheco-Alvarez, 227 F. Supp. 3d 863, 889 (S.D. Ohio 2016); Ramirez Ovando v. Noem,
810 F. Supp. 3d 1209, 1217 (D. Colo. 2025) (requiring “particularized inquiry™ that subject
is likely to abscond).

42.  The facts informing the assessment of whether a person is likely to escape
“may vary.” See Escobar Molina v. U.S. Dep't of Homeland Sec., 811 F. Supp. 3d 1, 13
(D.D.C. 2025). “Courts have also made the self-evident finding that the likelihood of
escape is lower when the individual has resided in the country for a lengthy period of time
and has strong community ties.” Id. (collecting cases). However, “[jJust because a
noncitizen is unlawfully present in the United States does not mean that he or she is likely
to escape.” Jefferson G.H.L., 2026 WL 1229623, at *3.

43. It is Respondents’ burden to establish both probable cause predicates for
reliance on 8 U.S.C. § 1357°s exceptions to the warrant requirement, and the absence of
cither one warrants Petitioner’s immediate release. See, e.g., Cutberto R.P., No. 26-CV-
1934, slip op. at 11 (requiring “probable cause to support that Petitioner was 1) not lawfully

present and 2) likely to escape before they could get a warrant based on the totality of the

5

13



CASE 0:26-cv-03897-PAM-DTS Doc.1 Filed 09/03/26 Page 14 of 28

circumstances™); accord Jefferson G.H.L., 2026 WL 1229623, at *2-3. If Respondents fail
to establish probable cause, such as by relying on a deficient or inadequate Form 1-200
administrative warrant, they have failed to satisfy § 1357(a)(2) and its associated
regulations. See, e.g., Sergio P. v. Bondi, No. 26-CV-01538, 2026 WL 497290, at*2 (D.
Minn. Feb. 23, 2026), abrogated on other grounds by Avila, 170 F.4th 1128.

44, ICE’s own regulations further constrain Respondents’ conduct in making
warrantless arrests. The only appropriate manner for immigration authorities to make
warrantless arrests for perceived civil violations of immigration law is laid out in 8 C.F.R.
§ 287.3.

45.  The arrestee must be interviewed by an immigration officer other than the
arresting officer, “unless no other qualified officer is readily available and locating one
would entail unnecessary delay.” See Puc-Ruiz v. Holder, 629 F.3d 771, 780 (8th Cir.
2010) (quoting 8 C.F.R. § 287.3(a)).

46.  The arrestee must “be advised of the reasons for his arrest, of his right to
legal representation, and that any statement made may be used against him in a subsequent
proceeding,” and “be given a list of the free legal services available in the district where
the hearing will be held.” /d. (quoting 8 C.F.R. § 287.3(c)).

47. A determination must be made “within 48 hours of the arrest, except in the
event of an emergency or other extraordinary circumstance in which case a determination
will be made within an additional reasonable period of time, whether the alien will be
continued in custody or released on bond or recognizance and whether a notice to appear

and warrant of arrest as prescribed in 8 CFR parts 236 and 239 will be issued.” 8 C.F.R. §

14
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287.3(d) (emphasis added). The use of the word “and” in § 287.3(d) confirms that the
warrant, NTA, and an individual determination regarding continued confinement are
discrete requirements that each must be satisfied to comply with § 287.3(d).

48.  The use of the words “release on bond or recognizance,” and the reference
to 8 C.F.R. § 236 also confirm that Respondents are required to make specific findings
about whether “the alien is likely to appear for any future proceedings.” 8 C.F.R. §
236.1(c)(8).

49.  Retroactively served warrants cannot cure an otherwise unlawful detention.
Alberto C.M. v. Noem, No. 26-CV-380, 2026 WL 184530, at *2 (D. Minn. Jan. 23, 2026)
(finding warrant invalid where the warrant “was not issued until after his arrest and initial
detention™); Marilon S.T.L. v. Bondi, No. 26-CV-665 (DWF/LIB), 2026 WL 251975, at *2
(D. Minn. Jan. 30, 2026) (“A detainee being held pursuant to § 1226(a), as Petitioner is
here, must have been served an arrest warrant prior to detainment.”).

50.  So many of these administrative warrants have openly been served after the
date of arrest that it is unclear whether or not Respondents understand and acknowledge
that the law requires them to obtain warrants before the fact of arrest and detention. See,
e.g.,id

THE FIFTH AMENDMENT

51. The Fifth Amendment to the United States Constitution states that no
individual may be “deprived of life, liberty, or property, without due process of law.” U.S.
Const. amend. V. “[T]he Due Process Clause applies to all ‘persons’ within the United

States, including [noncitizens], whether their presence here is lawful, unlawful, temporary,

15
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or permanent.” Zadvydas v. Davis, 533 U.S. 678, 693 (2001); accord Wong Wing v. United
States, 163 U.S. 228, 238 (1896).

52, The mandate of the Due Process Clause must be considered expansively.
Morrissey v. Brewer, 408 U.S. 471, 481 (1972) (“[D]ue process is flexible and calls for
such procedural protections as the particular situation demands.”). Unlike some legal rules,
due process “is not a technical conception with a fixed content unrelated to time, place and
circumstances,” but rather a critical liberty interest which must be considered in factual
context. Cafeteria & Rest. Workers Union v. McElroy, 367 U.S. 886, 895 (1961) (quoting
Joint Anti-Fascist Refugee Cmte. v. McGrath, 341 U.S. 123, 162-63 (1951) (Frankfurter,
J. concurring)).

53.  “Freedom from imprisonment—from government custody, detention, or

other forms of physical restraint—Ilies at the heart of the liberty that Clause protects.”
Zadvydas, 533 U.S. at 690 (citing Foucha v. Louisiana, 504 U.S. 71, 80 (1992)). At a
minimum, civil immigration detention must “bear|] a reasonable relation to the purpose for
which the individual was committed.” Id. (citing Jackson v. Indiana, 406 U.S. 715, 738
(1972)). “Executive detention must rest on more than categorical, unsubstantiated, or
facially deficient grounds, particularly where the government has not demonstrated with
evidence that the detainee poses a danger to the community, presents a flight risk, or is
subject to removal based on any criminal or national security ground.” Mohammed H. v.
Trump, 781 F. Supp. 3d 886, 895 (D. Minn. 2025); accord Zadvydas, 533 U.S. at 690-91.

54.  The Fifth Amendment Due Process Clause also requires that Respondents

follow procedures that are adequate to establish that detention is both statutorily and

16
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constitutionally valid. See Cooper v. Oklahoma, 517 U.S. 348, 363 (1996) (*[D]ue process
places a heightened burden of proof on the State in civil proceedings in which the
individual interests at stake . . . are both particularly important and more substantial than
mere loss of money.”).

55. The main purpose of detaining a noncitizen who is not subject to a final
removal order is to ensure their appearance at a hearing where an immigration judge
decides their admissibility or deportability. See 8 U.S.C. § 1229a(a)(1). Absent an initial
determination that confinement is necessary to ensure appearances in court, detention does
not serve the process contemplated by statute and violates due process. And, even if the
government can articulate a purpose for detention, if “detention’s goal is no longer
practically attainable,” the detention becomes unreasonable and thus violates the Fifth
Amendment right to due process. Zadvydas, 533 U.S. at 690.

RELEASE IS THE PROPER REMEDY

56. “Habeas is at its core a remedy for unlawful executive detention. The typical
remedy is, of course, release.” Munaf v. Geren, 553 U.S. 674, 693 (2008) (citations
omitted).

57.  “The remedy for a warrantless arrest is immediate release.” Edison D.M.J. v.
Bondi, No. 26-CV-1588 (DWF/LIB), 2026 WL 559747, at *2 (D. Minn. Feb. 27, 2026);
accord Cutberto R.P., No. 26-CV-1934, slip op. at 10-13. This is because “[t]he [Fourth]
Amendment is a constraint on the power of the sovereign, not merely on some of its agents.
The remedy for its violation imposes costs on that sovereign, motivating it to train all of its

personnel to avoid future violations.” Arizona v. Evans, 514 U.S. 1, 18-19 (1995) (Stevens,
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J., dissenting).

58.  The remedy for a violation of Petitioner’s due process rights should be
immediate release. See Jose L.R.O. v. Bondi, No. 26-CA-850, slip op. at 25 (W.D. Tex.
Mar. 23, 2026) (“[W]here the Court finds an ongoing detention unlawful, ‘the typical
remedy for such detention is, of course, release.”™ (quoting Munaf, 553 U.S. at 693)).

59.  As a sister court in the Western District of Texas recently explained, “bond
hearings are no substitute for the requirement that ICE engage in a deliberative process
prior to, or contemporaneous with, the initial decision to strip a person of the freedom that
lies at the heart of the Due Process Clause.” Id. at 26.

60.  And it is unclear whether immigration court bond hearings provide any due
process or merely the illusion thereof. a bond process which has already revealed itself, in
cases around the country, to be a sham. See, e.g., Order at 2-3, David J.C.P. v. Blanche,
No. 26-CV-2181 (DWF/ECW) (D. Minn. May 14, 2026) (Dkt. 19) (ordering release “in
light of the immigration judge’s decision that she lacked jurisdiction™); Haiguang Z. v.
Rokosky, No. 26-CV-01689, 2026 WL 800203, at *3, 7 (D.N.J. Mar. 23, 2026) (questioning
“whether the constitutional guarantee of an impartial decisionmaker is being honored in
any case brought before an 1J [immigration judge]” today after hundreds of IJs were
terminated and the Government seeks to fill vacancies created by those firings by openly
advertising for “deportation judge” roles); Briceno Solano v. Mason, 818 F. Supp. 3d 802,
835-36 (S.D. W. Va. 2026) (ordering release where a court had “no faith that the
Government would comply with an order to hold a bond hearing” and “a bond hearing

would be futile™); Quiroz Zacarias v. Mullin, No. 26-CV-574 (WIM), slip op. at 11 (D.

18



CASE 0:26-cv-03897-PAM-DTS Doc.1 Filed 09/03/26 Page 19 of 28

Minn. Apr. 22, 2026) (“Requiring [the petitioner] to undergo yet another sham bond
hearing, as the Government would have it, in the Court’s view would only add further insult
to the constitutional injury to which Petitioner has already been subjected.”™).

61. Immigration detention is civil in nature and, as a result, Congress must have
expressly authorized it by statute and the detention must be reasonably related to its
statutory purpose. Zadvydas, 533 U.S. at 687, 690 (quoting Jackson v. Indiana, 406 U.S.
715, 738 (1972)). Detention here serves no statutory purpose, and there is no indication
that Petitioner’s detention was based on any facts that might indicate that Petitioner should
be in custody. Due Process requires that Petitioner be able to continue engaging in his
substantive immigration proceedings while released from custody rather than from a jail
cell, potentially in some far-flung corner of the country far from his family and counsel.

CAUSES OF ACTION

COUNT ONE: FOURTH AMENDMENT SEARCH AND SEIZURE

62.  Petitioner re-alleges and incorporates by reference the paragraphs above.

63.  Petitioner is detained pursuant to 8 U.S.C. § 1226(a) because he is “pending
a decision on whether [he] is to be removed from the United States.”

64. Buteven if the Court finds that Petitioner “is subject to mandatory detention
under § 1225(b)(2)(A), ICE must still have valid statutory authority to arrest him,”
including authority under the warrantless arrest statute. See Venancio P.J. v. Blanche, No.
26-CV-2740 (ECT/JFD), 2026 WL 1862252, at *2 (D. Minn. June 29, 2026).

65.  On information and belief, Respondents did not have Petitioner’s consent or

a judicial warrant to arrest him. Nor did Respondents present any administrative warrant
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to Petitioner when they detained him, and it is unclear whether they have produced a valid
warrant since. Petitioner, proceeding upon information and belief, does not believe that a
warrant was properly issued and served prior to his arrest.

66.  Absent a valid warrant, Respondents have exceeded their authority to make
a warrantless arrest of Petitioner under 8 U.S.C. § 1357(a)(2) because, at the time of
Petitioner’s warrantless arrest, Respondents lacked probable cause, or “reason to believe,”
that Petitioner was both “in the United States in violation of any such law or regulation”
regulating the admission, exclusion, expulsion, or removal of noncitizens and “likely to
escape before a warrant can be obtained for his arrest.”

67. Respondents have made, and continue to make, an unreasonable warrantless
seizure of Petitioner under the Fourth Amendment. Petitioner’s resultant detention is
therefore unlawful.

COUNT TWO: FIFTH AMENDMENT PROCEDURAL DUE PROCESS

68.  Petitioner re-alleges and incorporates by reference the allegations contained
above.

69.  Petitioner is detained pursuant to 8 U.S.C. § 1226(a) because he is “pending
a decision on whether [he] is to be removed from the United States.”

70. Even if the Court finds Petitioner is detained under to 8 U.S.C. §
1225(b)(2)(A), he is entitled to Fifth Amendment relief. See Jaspreet S. v. Blanche, No.
26-CV-3307 (MID/LIB), slip op. at 18 (D. Minn. Sept. 3, 2026) (“Therefore, the Court
concludes that even if mandatory detention pursuant to § 1225(b)(2)(A) applies to

Petitioner, his detention violates his constitutional right to procedural due process.”).
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71.  Mathews v. Eldridge instructs courts to balance three factors to determine
whether procedural due process is satisfied: (1) the private interest at affected by an official
action; (2) the risk of erroncous deprivation of that interest through the procedures used,
coupled with the probable value, if any, of additional procedural safeguards; and (3) the
government’s interest, including fiscal and administrative burdens, that additional or
substitute procedural requirements entail. 424 U.S. 319, 335 (1976). All three factors favor
Petitioner.

72.  Regarding the first factor, Petitioner has a significant private interest at stake.
“Freedom from imprisonment—from government custody, detention, or other forms of
physical restraint—lies at the heart of the liberty that [the Due Process] Clause [of the Fifth
Amendment] protects.” Zadvydas, 533 U.S. at 690. This freedom from imprisonment, is
the “the most elemental of liberty interests.” Hamdi, 542 U.S. at 529; see also Parham v.
J.R., 442 U.S. 584, 600 (1979) (noting a “substantial liberty interest in not being confined
unnecessarily” in civil proceedings). Petitioner is wrongfully confined, a direct attack on
his liberty interests.

73.  Regarding the second factor, Petitioner will continue to be erroneously
deprived of his liberties if Respondents’ current procedure entailing en masse detentions
of immigrants for the sake of detentions is followed. Where thousands of individuals are
being detained across the country, “[wlithout an individual assessment, the risk of
erroneous deprivation is high.” Pedro A4.D.L.0.0., 2026 WL 948970 at *3. This lack of
individual assessment is an issuc not only at the outset, but also as these indefinite

detentions continue. Prolonged detention without any particularized assessment of need
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“no longer bears a reasonable relation to its purpose.” See Zamudio Sanchez v. Noem, No.
25-CV-00403, 2026 WL 596133, at *13 (W.D. Tex. Mar. 2, 2026); see also Black v.
Decker, 103 F.4th 133, 154 (2d Cir. 2024) (“Where the noncitizen poses no danger and is
not a flight risk, all the government does in requiring detention is separate families and
remove from the community breadwinners, caregivers, parents, siblings and employees.”
(citation and internal quotations omitted)).

74.  Requiring Respondent to consider alternative procedures—that is, a
particularized inquiry as to the necessity of detention rather than a policy of “detain first,
justify later”—is reasonable to protect individual rights and liberty as well as preserve
government resources. See, e.g., Gunaydin v. Trump, 784 F. Supp. 3d 1175, 1188 (D. Minn.
2025) (“[T]he automatic stay regulation includes no requirement that the agency official
invoking it consider any individualized or particularized facts, which increases the
potential for erroneous deprivation of individuals’ private rights.”).

75.  Here, Respondents made no individualized inquiry and had no rational basis
to believe that detention is necessary to ensure Petitioner’s appearance in immigration
court. Petitioner has lived in Minnesota since 2019, the year he came to America. He has
community ties in the form of his wife, 10-year-old daughter, and gainful employment as
contractor. He voluntarily turned himself in to immigration authorities after entry, has
complied with ICE throughout his removal and asylum proceedings, and has a strong desire
to stay in America and avoid the violence and repression he fears in his home country.
Respondents have no reason to believe Petitioner’s detention was necessary in any way to

secure his presence at immigration proceedings.
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76.  Regarding the third factor, the government has no legitimate interest in
refusing to follow its own rules, or in wasting its resources detaining people, flying them
to Texas and back, and flooding cities with armed officers who chase people down for civil
infractions. The government has no legitimate interest in detaining someone simply
because they are undocumented. Pedro A.D.L.0.0., 2026 WL 948970 at *3 (finding that
“the government’s interest in detaining Petitioner is weak because they have not
established that Petitioner is unlikely to appear or that he poses any threat to the community
as he has no criminal history.”). And yet, that is precisely what Respondents have been
doing across the country and here in Minnesota: detaining people simply because they are
undocumented (or appear to be), and then waiting to see if the person they have detained
will be able to pull together the legal resources to seek accountability in court.

77.  Here, Petitioner poses no safety threats to the community and is not likely to
abscond. He has not been convicted of any crime since coming to America. His pending
charges are 12 days old, completely unproven, and do not suggest that Petitioner is a danger
to anyone or likely to flee. Releasing Petitioner would in fact save the government the
resources and expense of continued imprisonment. See Black, 103 F.4th at 154-55 (noting
that not only the incarcerated individual but also society as a whole bears the direct and
indirect costs of incarceration, and evaluating the high financial costs per day of
incarcerating immigrants).

78.  Therefore, the placement of Petitioner in detention pending the resolution of
ongoing immigration proceedings without reason violates Petitioner’s constitutional rights

to due process guaranteed in the Fifth Amendment.
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COUNT THREE: VIOLATION OF THE ACCARDI DOCTRINE

79.  Petitioner re-alleges and incorporates by reference the allegations contained
above.

80.  Under the Accardi doctrine, Petitioner has a right to set aside agency action
that violated agency procedures, rules, or instructions. See United States ex rel. Accardiv.
Shaughnessy, 347 U.S. 260, 268 (1954) (“If Petitioner can prove the allegation [that the
agency failed to follow its rules in a hearing] he should receive a new hearing”). Accardi
prohibits agencies from taking actions “inconsistent with their internal regulations when it
would affect individual rights.” United States v. Lee, 274 F.3d 485, 492 (8th Cir. 2001).

81. By arresting Petitioner without a warrant and without the requisite probable
cause to believe that Petitioner was a flight risk, Respondents violated 8 C.F.R. §
287.8(c)(2)(ii)).

82. By detaining Petitioner without actually revoking his release on conditional
parole (sometimes called release on recognizance), Respondents violated 8 C.F.R. §
236.1(c)(9).

83. By failing to make a custodial determination of Petitioner’s arrest regarding
whether release on bond or recognizance imposed a danger to the community or a flight
risk, Respondents violated 8 C.F.R. § 287.3(d).

84, Respondents’ violations of their own regulations directly impacted
Petitioner’s individual rights, namely, Petitioner’s personal liberty interests in freedom
from confinement. As such, Petitioner’s detention is unlawful and should be set aside under

the Accardi doctrine.
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REQUEST FOR EVIDENTIARY HEARING

85.  Anevidentiary hearing is appropriate when material facts are in dispute. Ruiz
v. Norris, 71 F.3d 1404, 1406 (8th Cir. 1995). However, an evidentiary hearing is not
required when a conclusion can be reached on the issue pursuant to undisputed facts.
United States v. Winters, 411 F.3d 967, 973 (8th Cir. 2005).

86.  Petitioner anticipates that Respondents may contest the date, time, and
location that the warrant and notice to appear were issued in this case. Such issues could
be dispositive of Petitioner’s Fourth Amendment argument. If the Court finds that material
facts concerning the warrants and Petitioner’s warrantless arrest are in dispute, and it does
not order his release based on undisputed facts, then Pctitioncr respectfully requests an
evidentiary hearing so that sworn testimony may be taken from him and the relevant ICE
officers and officials to determine the truth of the warrant issue.

REQUEST FOR ORDER TO SHOW CAUSE

87.  Within three days, unless good cause for a delay is shown, “[a] court, justice
or judge entering a writ of habeas corpus shall forthwith award the writ or issue an order
directing the respondent to show cause why the writ should not be granted, unless it appears
from the application that the applilcam or person detained is not entitled thereto.” 28 U.S.C.
§ 2243.

88.  Petitioner respectfully requests that the Court issue an Order to Show Cause
directing Respondents to file a return within three days of the Court’s order, showing cause,
if any, why a writ of habeas corpus should not be granted.

89.  Petitioner respectfully requests that an Order to Show Cause direct
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Respondents, should they offer a warrant in this case, to provide sufficient details to
establish the validity of this warrant, such as: (1) the name, title, training, and qualifications
of the officer who issued the warrant; (2) the time and place at which the warrant was
issued; (3) the evidence the issuing officer relied upon in making his determination that an
arrest was warranted in this case, including any existing Notice to Appear; (4) the name,
title, training and qualifications of the agent who served the warrant upon Petitioner; and
(5) the time, place, and manner by which the warrant was served upon Petitioner; and (6)
whether the warrant was created specifically in response to or in anticipation of this habeas
petition.

90.  Specifically, Petitioner requests that the Court order Respondents to produce

evidence in completely unredacted form. In habeas cases in this District, Respondents

continually produce evidence with key information redacted—without explanation,
justification, or permission by the Court or rule of law—which deprives petitioners of their
ability to conduct fact investigations and prepare certain evidence. Respondents are free to
seek Petitioner’s consent to file redacted documents, or seek leave of the Court to do so,
but the Court should not accept as valid any evidence which is manipulated or redacted
without prior permission.

PRAYER FOR RELIEF

WHEREFORE, the Petitioner asks this Court for the following relief:
1. Assume jurisdiction over this matter;

2. Order Respondents to show cause as to why Petitioner should not be released
immediately, without conditions;
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L

9.

Declare that Petitioner’s current detention exceeded Respondents’ authority
and is thus unlawful;

Issue a writ of habeas corpus ordering Respondents to immediately release
Petitioner from custody;

Require that Petitioner be released within the State of Minnesota, at a safe
time and place communicated to counsel and with all of Petitioner’s personal
belongings and effects in Respondents’ possession, such as Petitioner’s
driver’s license, immigration papers, identification documents including any
passport or employment authorization document, cell phone, and keys;

Enjoin Respondents from implementing any condition of release, including
the “Alternatives to Detention™ program involving ankle monitors, body-
worn GPS, telephonic tracking, or use of the SmartLINK Mobile application;

In the alternative, if immediate release is not ordered, order Respondents to
afford Petitioner a bond hearing within seven days, with at least 48 hours
advance notice, in which Respondents bear the burden of proof to
demonstrate that Petitioner is a flight risk or a danger to the community that
justifies his continued detention;

Retain jurisdiction over this matter to decide any future motion for an award
of reasonable attorney fees and costs pursuant to the Equal Access to Justice
Act, 28 U.S.C. § 2412(d)(1)(A), Local Rule 54.3(a), or any other basis
justified by law, upon such application; and

Grant any and all further relief this Court deems just and proper.

DATED: September 3. 2026 Respectfully submitted,

/s/ Daniel P. Suitor

Daniel P. Suitor (#0403979)
Attorney at Law

331 Second Avenue S

Ste. 400-3099

Minneapolis, MN 55401
(612) 234-2149
dan@danielsuitor.com

Attorney for Petitioner
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VERIFICATION PURSUANT TO 28 U.S.C. § 2242

I am Petitioner’s attorney and submit this verification on his behalf. I hereby verify
that the factual statements made in the foregoing verified Petition for Writ of Habeas
Corpus are true and correct to the best of my knowledge, which knowledge comes from
my co-counsel’s conversations with my client as well as my personal knowledge as an
attorney filing over 60 habeas petitions for noncitizens detained during and after Operation
Metro Surge. I further provide this verification pursuant to Vu V.L. v. Mullin:

As courts in this District have observed over the last several
months, ICE has been less than diligent in communicating with
detainees and their counsel regarding a detainee’s
circumstances of detention and has “transferred detainees
frequently, quickly, without notice, and often with no way for
attorneys to know where or for how long their clients will be
at a given facility.” These circumstances—notably, created by
the Government—no doubt present the sort of “inaccessibility™
and “lack of time” that justifies an attorney to act on a
petitioner’s behalf in signing and verifying a habeas petition.

No. 26-CV-2947 (LMP/JFD), 2026 WL 1893611, at *3 (D. Minn. July 1, 2026) (citations
and quotations omitted).

DATED: September 3. 2026 Respectfully submitted,

/s/ Daniel P. Suitor

Daniel P. Suitor (#0403979)
Attorney at Law

331 Second Avenue S

Ste. 400-3099

Minneapolis, MN 55401
(612) 234-2149
dan@danielsuitor.com

Attorney for Petitioner



