Case 3:26-cv-01997-DB  Document 5 Filed 08/03/26  Page 1 0f 31

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
EL PASO DIVISION

Dainurys Cuba Loper,
Petitioner,

V. Civil Action No. 3:26-CV-01997-DB

Department of Homeland Sccurity, et al.,

Respondents.

RESPONSE TO PETITION

Federal Respondents provide the following response to Petitioner’s habeas petition. ' Any
allegations that are not spccifically admitted herein are denied. Petitioner is not cntitled to the relief
sought, including attorney s fees under the Equal Access to Justice Act (EAJA).”

Petitioner is subject 1o mandatory detention under 8 US.C. § 1225(b)(2). This conclusion
is appropriate under long standing Supreme Court precedent and recent Fifih Circuit precedent.
The Fifth Circuit Court of Appeals held that aliens, like the Petitioner. who entered the United
States illegally and who are not “clearly and beyond a doubt cntitled to be admitted.” “shall be
detained” under 8 U.S.C. § 1225(b}(2)(A), until the conclusion of their removal proceedings.
Buenrostro-Mendez v. Bondi. 166 F 4" 494_498 (5th Cir, Feb. 6, 2026). The Buenrostro-Mendez
decision is binding precedent and requires that the Court deny this habeas petition. The Eighth

Circuit also recently decided consistent with Buenrostro-Mendez in Joaquin Herrera Avila, 170

The Department of Justice represents only federal employees in this action.
2 Barco v. Witte, 65 F.4th 782 (5th Cir. 2023).
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F4h 1128 (8th Cir. Mar. 25, 2026)." The Eighth Circuit’s decision further supports the

Government's arguments.
PRECEDENTIAL STAY BARRING RELIEF ON DUE PROCESS GROUNDS

The Court should cither deny habeas relief on duc process grounds or hold in abeyance any
pending habeas petition challenging 1225(b)(2)(A) detention on due process grounds until the en
banc Court's decision in Sosnava Rodriguez. The en banc Court’s published order is binding on
district courts with respect to due process claims challenging detention under 8 US.C. §
1225(b)2)A). See Trump v. Boyle, 145 S. CL 2633 (2025). A Court within the Western District
of Texas has adopted the Fifth Circuit’s precedeniial stay as have other district courts. See Palles
Franco v. Warden, No. 5:26-CV-1976-XR, ECF No. 10 (W.D. Tex. Jul. 22, 2026) (*In an Order
filed on July 21, 2026, the U.S. Court of Appeals stayed all judges in this circuit from granting
any habeas petitions asserting due process claims until such time as the Fifth Circuit has decided
Sosnava Rodriguez v. Ortega en banc.”) (emphasis added). see also Molina Marguez v. Catletti,
et al.. No. 26-390, 2026 WL 2075587, at *1 (W.D. La. July 17, 2026) (“In the Court’s considered
judgment, the Fifth Circuit's forthcoming cn banc decision in Sosnava Rodriguez regarding the
scopc and application of the due process clause will likely be dispositive in this mater.
Accordingly, the Court declines to adopt the R&R al this time and stays this matter until Sosnava
Rodriguez has been resolved.™).

A Fifth Circuit split panel held 8 U.S.C. § 1225(b)(2)(A) unconstitutional for all but the
first 90 days of detention. But the full Court sua sponte ordered that the consolidated appeals be

reheard en banc and vacated the panel opinion. See Sosnava Rodriguez v. Ortega, No. 26-30183,

3 Contra Castanon-Nava v, U.S, Dep't of Homeland Sec., 161 F.4™ 1048, 1060-1062 (7ih Cir.
2025) (concluding that the government was unlikely to prevail on the merits that petitioner was
subject Lo mandatory detention under § 1223(b)}(2)(A)).
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2026 WL 1906557 (5th Cir. July 2, 2026), reh 'g en banc granted. opinion vacated, No. 26 50183,
2026 WL 2014647 (5th Cir, July 10, 2026). The Fifth Circuit has sct an en banc bricfing schedule
with Appellanis” bricf due August 10, 2026, and Appellees” bricf due September 9. 2026: en banc
argument is calendared for September 24, 2026,

Even il this Court were to grant habeas relief. it must immediately stay any such order
pending appeal. The Fifth Circuit sua spontc granted rehearing en banc in Rodriguez v Ortega
and vacated the panel opinion. Following the Fifth Circuit’s en banc grant, Appeliants moved for
a precedential order staying the district courts’ judgments pending rehearing by the full Court.
That reliel, Appellants argued, was necessary both 1o rectify the lower courts’ facial invalidation
of § 1225(b)(2)(A) and to alleviate the crushing burden being imposed on district courts and U.S.
Attornevs’ Offices by the thousands of habeas petitions Lhat have been filed this year alone.
Sosnava Rodriguez, No. 26 50183, Dkt. 178-1, at 24-28. In support of its argument that irreparable
harm would result if a stay was not granied, and that the public interest and balance of harms
strongly favored a slay, see Nken v Holder. 556 U.S. 418, 435 (2009). Appellants provided
declarations from the U.S. Attorneys for the Eastern and Western Districts of Texas, the Southern
District of Mississippi, and the Acting U.S. Attorney for the Southern District of Texas. Sosnava
Rodriguez. No. 26 50183, Dkt. 178-2, at 72-91.

On July 21, 2026, the Fifth Circuit. in a published order issued by the en banc Court,
granied “Appellants” opposed motion for stav of the district court judgments pending rehearing en
banc|.]” Sosnava Rodriguez v, Ortega, No. 26 50183, --- F.4th --, 2026 WL 2104747, at *1 (5th
Cir, July 21, 2026), The Couri did so unreservedly, and over a fulsome opposition filed by
Appellecs, Sosnava Rodriguez, No. 26 50183, Dkt. 192-1, indicating its acceptance of Appellants’

arguments, both as to their cventual likelihood of success on the merits and as to the remaining
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equitable factors relevant to a stay of removal. See Sosnava Rodriguez, 2026 WL 2104747, al *1.
But the full Court went further and issued a “published order” staving the grants of habeas relief
in the three consolidated appeals. See Rodriguez v Ortega. 2026 WL 2104747 (5th Cir. July 21,
2026) (“Appellants’ opposcd motion for stay of the district courl judgments pending rehearing cn
banc is GRANTED.").

The Rodriguez published stay order is binding on this Court in this posture. In Zrump v
Boyle. 145 5. Ct. 2653 (2025), the Supreme Court stayed a district court injunction based on its
prior stay order in 7rump v. Wilcox, 145 S. Ct. 1415 (2025). The Court explained that “[a]lthough
our inlerim orders are not conclusive as to the merits, they inform how a court should exercise its
equitable discretion in like cases.” Jd. al 2654, Because Boyle did not “differ from Wilcox in any
pertinent respect.” the Court held that the disposition of the stay application was “squarely
controlled™ by Wilcox. Id. Multiple times after Boyle, the Supreme Court has applicd this rule to
enjoin district court orders that entered relicf in conflict with onc of the Court’s stay orders. See
Dept of Homeland Sec. v. D. V. D., 145 §. Ct. 2627 (2025, Nat | Institutes of Health v. Am. Pub.
Health Ass'n. 145 S, CL. 2658 (2023).

The principle from Boyle applies fully here. The Rodriguez published stay order
necessarily “reflect[s]” the en banc Fifth Circuit’s “judgment,” Boyle, 145 §. CL al 2654, that the
Government is likely to succeed in its argument that detaining aliens, like Petitioner, under 8
U.S.C. §1225(b)(2)(A) does not violate the Due Process Clause, that the Government will suffer
irreparable harm if habeas relie( is ordered. and the balance of harms and public interest favor a
stay pending en banc review. As Justice Kavanaugh has explained, a higher court’s interim stay

order is a “form of precedent ... that requires a temporary injunction” such as “an injunction
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pending appeal ... in like circumstances.” Trump v. Hlinois, 146 8. Ci. 432, 436 n.3 (2025)
(Kavanaugh, J.. concurring in the judgment).

This casc is materially indistinguishable from Rodrigwez. Herc. as there. Petitioner
indisputably falls within the plain terms of §1225(b)(2)(A). Petitionecr, a Cuban national, entered
the United States on or about March 11, 2024, was detained and released, and was later
encountered on or about February 6, 2026, and taken inio ICE custody. Here, as there, the Courl
has been asked to hold that detention under §1225(b)(2)(A) without a bond hearing violates the
Due Process Clause. See generally ECF No, 3. And here, as there, a grant of habeas relief would
cause irreparable harm to the Government. Mot. for Stay 24-28, Rodriguez v. Ortega, No. 26-
50183 (July 10, 2026). Like the orders in Rodriguez. an order granting Petitioner’s habeas petition
on duc process grounds is tantamount to holding §1223(b)(2)(A) facially unconstitutional, which
is per se irrcparable harm. Trump v CASA, Inc., 606 U.S. 831, 860-61 (2025) (*“Any time a
Isovereign| is enjoined by a courl from cflectualing statutes cnacted by representatives of its
people. it suffers a form of irreparable injury.” /d. al 860-61 (quoting Maryland v. King. 567 U.S.
1301, 1303 (2012) (Roberts, C.J.. in chambers)). And that harm is cven morc acule in the
immigration context, where the Constitution assigns preceminent power o the political branches,
see Galvarn v. Press, 347 U.S. 522, 531 {1954), and envisions that “"the Government’s political
departments [will be] largely immune from judicial control,” Fiallo v. Bell, 430 U.S. 787, 792
(1977) (cilation omitted).

The Government made these exact arguments 1o the en banc Fifth Circuit, see Mot. for
Stay 24-28, and the Fifth Circuit granted the Government’s motion 1n an extraordinary, published

order. That order “reflect[s|” the Fifth Circuit’s “judgment” that habeas relief for aliens in

o
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Petitioner’s circumstances should be stayed pending appellate review is binding on this Court.
Boyle, 145 S, Ct. at 2654. That determination “squarely controls™ here. /d.

A stay of currently pending proceedings is additionally appropriate because the en banc
Court’s decision as to the constitutionality of the detention of aliens covered by § 1225(b)(2)}(A)
will be controlling and dispositive of thousands pending habeas petitions in this Circuit. See. . g.
Coker v. Select Energy Services. LLC, 161 F.Supp.3d 492, 495 (S.D. Tex. 2015) (“Staying a case
pending in a district court in the Fifth Circuit is appropriate when the district court anticipates that
the Fifth Circuit will issue a ruling in an unrelated case that addresses unresolved issues in the
staved case.”™).

In the cvent this Court declines to dismiss or hold this petition in abeyance, a full response
is provided below.

INTRODUCTION

The Immigration and Nationality Act. as amended, provides that all alicns who arc present
within the United States and not admitted—deemed by statute to be “applicants for admission™—
“shall be detained” pending their removal proceedings if they cannot show they are “clearly and
beyond a doubt entitled to be admitted.™ 8 U.S.C. § 1225(a)1). (b)(2)(A). Detention is mandatory,
so they are not entitled to bond hearings. Jennings v. Rodriguez. 583 U.S. 281. 297. 300 (2018).

Over the last several months, hundreds of habeas petitions have been filed in the Western
District of Texas by petitioners who are “applicants for admission” and are being detained under
§ 1225(b)(2)(A} without bond hearings. Many district courts granted those petitions, holding that
the aliens” detentions were governed by the separale authority in 8 U.S.C. § 1226(a), which permits
bond hearings. The Fifth Circuit rejected the holdings of those decisions in Buenrostro-Mendez

and held that “applicants for admission™ arc subject to detention under § 1225(b)(2)(A) and so
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have no statutory right to a bond hearing. Buenrostro-Mendez. 166 F.4" 494, a1 498-508, Like
the Fifth Circuit in Buenrostro-Mendez v. Bondi. 166 F 4th 494 (5th Cir. 2026), the Eighth Circuit
in Avila held that alicns, like Petitioner|s|. who arc “applicant|s| for admission™ under 8 U.S.C.
§1225(a)(1) are subject to mandatory detention under §1225(b)(2)(A). Avila, 170 F 4" 1128, 1137

Despite Buenrostro-Mendez and Avila, petilioners have pivoled o a new theorv—
procedural due process—io order the Government to provide bond hearings or to release
individuals who are indisputably detained under § 1225(b)(2)(A). This fallback theory is
foreclosed by Buenrostro-Mendez and Avila, Post-Buenrostro-Mendez and Avila, Petitioner falls
within the terms of § 1225(b)(2)(A); and is an “applicant for admission™ who failed to show that
he was “clearly and beyond a doubt entitled 1o be admilted.™ No additional process is needed to
resolve an uncontested issuc of fact. As the Supreme Court held, “Plaintiffs who assert a right to a
hearing under the Duc Process Clause must show that the facts they seck to eslablish in that hearing
are relevant under the statutory scheme.™ Connecticut Dep't of Pub. Safety v. Doe, 538 U.S. 1,9
(2003). But whether Petitioner is a {light risk or a danger is irrelevant {o the statutory scheme: thus,
a bond hearing to assess those issucs would be “a bootless exercise.” /d. at 7. In the end, the only
process due for those who have never “been admitted into the country pursuant to law™ is whatever
process is “expressly conferred by Congress.” Dep 't of Homeland Sec. v. Thuraissigiam, 591 U.S.
103, 138 (2020),

In truth, Petitioner is not chalienging the procedures available under the statute, but
Congress’s substantive determination that alicns covered by § 1225(b)(2)(A) are not entitled 1o a
bond hearing. Petitioner’s true claim sounds in substantive duc process—i.e.. that the government
cannot constitutionally detain notwithstanding the fact that they are subject to mandatory detention

by statute. But Petitioner has not attempted to satisfy the standard for a substantive due process
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claim. Petitioner does not purport to identify any fundamental right. so their substantive due
process claim must fail so long as mandatory dctention under § 1225(b)(2)(A) is “rationally
related Lo legitimate government interests.” Washington v. Glucksherg. 521 U.S. 702. 728
(1997). The Supreme Court has long “recognized (that] detention during deportation proceedings
Ji]s a constitutionally valid aspect of the deportation process,” because “deporiation proceedings
‘would be vain if those accused could not be held in custody pending the inquiry into their true
character.™ Demore v. Kim, 338 U.S. 310 (2003).

Petitioner’s new duc process approach is in reality the same argument with a different label.
The initial arguments were at least properly styled—they were statutory claims that actually
advanced arguments about statutory construction. But Lhe fallback putative-procedural due process
claim actually attack the substance of Congress's policy choice fo imposec mandatory detention,
rather than discretionary detention. This Court should deny the petition.

BACKGROUND

Petitioner, a citizen and native of Cuba. applied for admission to the United Statcs on or
about March 11, 2024. ECF No. 3. at §6: Exh. A, 1-213, at pg. 2. She allcges that she entered with
the CBP-One program and was paroled into the country through the Brownsville, Texas port of
entry. ECF No. 3, at 4 13. and pg. 9.* Petitioner was processed with a Notice to Appear (NTA)
and released. Exh. A, 1-213, at pg. 2.

On February 6, 2026, an immigration judge (1J) granted DHS’s motion to dismiss the
proceedings to place Petitioner in expedited removal proceedings. Exh. A, [-213, at pg. 2; Exh. B,

1J Order 2/6/2026. Petitioner was taken into custody on that date. ECF No. 3, at § 11; Exh. A, I-

3 All page citations (o the petition refer to the page numbers assigned by the Court’s CM/ECF

svstem, rather than the internal pagination of the cited document.
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213, at pg. 2. However. after a credible fear determination, Petitioner was placed in full removal
proceedings under 8 U.S.C. § 1229a and was issued a new NTA. Exh. D. NTA: Exh, E, 1-26]

Additional Charges. 4

On July 15, 2026, the 1) denied Petitioner’s motion to terminate the proceedings. Exh. C,
1] Order 7/15/2026. Petitioner is scheduled to appear before an immigration judge for a master
hearing on August 19, 2026, See EOIR Automated Case Information System,
hitps://acis.eoir justicc.gov/en/cascInformation (last accessed on August 3. 2026). Petitioner avers
that she filed an asylum application on June 3, 2026, that remains pending. ECF No. 3. at ¥4 6, 12,
13. She further claims that she filed an application under the Cuban Adjustment Act on April 8,
2025, which is also currently pending. /d. at 9 13, and pg. 10.

Petitioner fails to acknowledge that she has no statutory right to a bond hearing under §
1226(a) due to Buenrostro-Mendez, bul maintains that her continucd detention without an
individualized custody determination is unlawful and unconstitutional. See generally ECF No. 3.

PETITIONER 1S SUBJECT TO MANDATORY DETENTION

Petitioner sccks an order from this Court dirccting the Department of Homeland Security
{o immediately releasc Petitioner [rom immigration detention, alternatively Petitioner asks this
Court to order a bond hearing in immigration court. Neither is appropriatc and the Court should
deny the petition. The primary issue raised by Petitioner, namely that her detention pursuant to 8
US.C. § 1225 and the Board of Immigration Appeals (BIA) decision in Hurtado are unlawful,

was rejected by the Fifth Circuit and the Eighth Circuit. Buenrostro-Mendez, 166 F.4th al 498,

> Although the Form 1-261 is dated 5/23/2025, the document reflects that it was uploaded on
$/23/2026 and the certificate of service is dated May 23, 2026. Exh. E.
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Matter of Yajure Hurtado, 29 1. & N. Dec. 216 (BIA 2025); Joaguin Herrera Avila, 170 F.44
1128 (8th Cir. 2020).

Petitioner’'s contention that detention should be governed by 8 U.S.C. § 12206, that
Petitioner is being unlawfully detaincd and deprived ol a bond hearing, and that the detention
violates the United States Constitution were rejected in Buenrostro-Mendez. 166 F.4th at 498. To
the extent Petitioner claims they are not properly categorized as an applicant for admission ~jt]he
text and context of § 1225 contradict the petitioners” reading of the statute.” /d. at 502.

The Fifth Circuit made clear that alicns present in the United States who have not been
admitted by lawful means, remain “applicants for admission™ who were “secking admission.” /d.
at 501. The court explained that “|wlhen a person applics for something, they are necessarily
secking it.” Id. In so holding, the court rejected the reasoning thal the phrase “seeking admission™
in § 1225(b)(2)A) uses the present tense and thus applies only to individuals “currently and
actively sceking 1o be admitted to the United States when [they are] apprehended.”™ Id. at 502. The
Fifth Circuit held that “the cvervday meaning of the statute’s terms confirms that being an
‘applicant for admission” is not a condition independent from “sceking admission.™ /d.

Buenrostro-Mendez, recognizing that the plain language of the INA controlled the analysis
and outcome, also rejected arguments based on the Executive’s past interpretation and application
of § 1225 and § 1226. 166 F.4th at 506. “Years of consisteni practice cannot vindicate an
interpretation that is inconsistent with a statute’s plain text.” /d. (citing, Pereira v. Sessions, 385
U.S. 198, 204 (2018)). The Fifth Circuit observed that the Government’s interpretation and
application of § 1225(b)(2) “better honors™ the intent of Congress’s amendments to the INA—the
full enforcement of § 1225(b)(2)’s plain terms “put aliens seeking admission lawfully on equal

footing with thosc who cntered without inspeclion.” /d. at 508.

10
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Respondents acknowledge that many courts in the Westem District of Texas have ruled
otherwise in previous habcas cases. However, this significant development in the Fifth Circuit
warrants this Court taking a diffcrent approach, “Aficr reviewing carcfully the relevant provisions
and structure of the Immigration and Naturalization Act, the stalutory history, and Congressional
intent” the Fifth Circuit concluded that the detention authority relied upon by the government is
lawfui. /d. at 498,

The Fifth Circuit is not the only court 1o so hold. The Eighth Circuit’s decision in Avila
also supports the Government’s position. Avifa, 170 F.4th [128.

First, Avila held that “the ordinary meanings of the phrases ‘applicant for admission”™ and
“secking admission” are the same.” /. at 1134. In so holding, the Eighth Circuit explained that
the text and statutory context of §1225(b)(2)(A) foreclose interpreting “seeking admission™ o refer
lo a “present tense, affirmative action.™ /e, In addition, the Eighth Circuit correctly held that the
Government'’s inicrpretation docs not render any portion of §1225(b}2)(A) surplusage. /d.
Second, Avila held that the Government’s interpretation is consistent with the “statutory purpose
of §1225™ of “placing all aliens “on cqual footing™ in immigration proceedings. /d. at 1136, By
contrast, Avila’s interpretation—Tlike Petitioners” here—"contradicts the statute’s goal.™ /d. Third.
Avila rejected Avila's reliance on language in Jennings v. Rodriguez, 583 U.S. 281 (2018)—also
relied on by Petitioners here—which “was offered only as general background information™ and
“does not preclude other statutory provisions—such as §1225(b)(2)(A)—from also applying” io
aliens inside the couniry. Jd. at 1135. Fourth, Avila correctly held that prior administrations’
decisions to “not exercise their full authority under §1225" does not justify departing from the
statute’s text, because “authority granted by Congress cannot cvaporate through lack of

administrative exercise.” [fd at 1137. Finally, Avilg held that the Government's reading of

11
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§1225(b)(2)(A) does not render §1226(c) superfluous. /d. Although §1225(b)(2)(A) and §1226(c)
may overlap, the Eighth Circuit correetly held that such overlap does not give “license to rewrite
or eviscerate” clear statulory text. /d.

District courts around the couniry also agree. See Garibay-Robledo v. Noem, No. 1:25-CV-
177-H, 2026 WL 81679 (N.D. Tex. Jan. 9, 2026) (Hendrix, J.) (holding that Petitioner, as an
applicant for admission, is properly detained without bond under § 1223); Singh v. Noem, No.
2:25-CV-00157-SCM, 2026 WL 74558 (E.D. Kv. Jan. 9, 2026) (Meredith, J.) (holding that
Petitioner, as an applicant for admission, is properly detained without bond under § 1225);
Rodriguez v. OQlson, No. 1:25-CV-12961. 2026 WL 63613 (N.D. IIL. Jan. 8, 2026) (Pacold, J.)
(holding that Petitioner was an applicant for admission secking entry and thus subject to mandatory
detention without bond), Calderon Lopez v. Lyons, No. 1:125-CV-226-H, 2026 WL 44683 (N.D.
Tex. Jan. 7, 2026) (Hendrix, J.) (holding that nothing in the INA or Due Process Clause contradicts
mandatory detention of applicants for admission without bond under § 1223): Naikpay v. Sukkar,
No. 2:25-CV-1167-KCD-DNF, 2026 WL 44820 (M.D. Fla. Jan. 7, 2026) (Dudek, J.) (holding that
alien released on humanitarian parole and later re-apprehended remained an applicant for
admission under § 1225): Azizzadeh v. Rhoney, No. 25-CV-1288 (JLS), 2026 WL 44324
(W.D.N.Y. Jan, 6. 2026) (Sinatra. Jr.. ].) (holding that despite being in the United States, Petitioner
is an applicant for admission and no bond hearing is required); Zuniga v. Lyons, No. 1:1253-CV-221-
H. 2025 WL 3735126 (N.D. Tex. Dec. 29. 2023} (Hendrix, J.) (holding that alien residing in U.S.
for 25-years remains an applicant for admission and shall be detained by § 1225 without
entitlement to a bond hearing); Monzoyva v. Holt. No. CIV-25-01231-JD, 2025 WL 3733302 (W.D.
Okla. Dec. 26, 2025) (Dishman, J) (holding that Petitioner is unambiguously an applicant for

admission and that detention without a bond hearing does not violate the Due Process Clausc):
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Masis Lucero v. Field Off. Dir. of Enf't & Removal Operations, No. 1:25-CV-823, 2025 WL
3718730 (S.D. Ohio Dec. 23, 2025) (Cole. J.) (holding that § 1225 applies to noncitizens present
in the US but never admilted and requircs detention through the end of removal proceedings).
Rivera Hernandez v. Noem, No. 9:25-CV-00326, 2025 WL 3754434 (E.D. Tex. Dec. 19. 2025)
(Truncale, J.) (holding that § 1225, as the more specific statute, governs Pelitioner’s detention,
which does not violate due process as it has not been shown to be indefinite), £R.J.B. v. Wofford,
No. 1:25-CV-01843-WBS-SCR. 2025 WL 3683118 (E.D. Cal. Dec. 18, 2023) (Shubb, J.) (holding
that because § 1225 authorizes mandatory detention and is silent on bond hearings, duc process is
satisfied by the statutory scheme itself); Paredes Padilla v. Galovich, No. 25-CV-863-JDP, 2025
WL 3640960 (W.D. Wis. Dec. 16, 2025) (Peterson, J.) (holding that Petitioncr. as an applicant for
admission. is not entitled to a bond hearing under § 1225 despite an improper release on bond
when he was transferred from expedited removal into asylum proceedings). Coronado v. Sec'y,
Dep 't of Homeland Sec., No. 1:25-CV-831, 2025 WL 3628229 (S.D. Ohio Dec. 15, 2023) (Cole,
1) (holding that because Petitioner was never lawfully admitted, detention is governed by § 1225
and bond hearings are unavailable as a matter of statute and due process): Liang v. Almodovar,
No. 1:25-CV-09322-MKV. 2025 WL 3641512 (S.D.N.Y. Dec. 15, 2025) (Vyskocil, .} (holding
that because no immigration officer has decided that Petitioner is clearly and beyond a doubt
entitled to be admitted, he is subject to mandatory detention under § 1225); P.B. v. Bergami, No.
3:25-CV-02978-0, 2025 WL 3632752 (N.D. Tex. Dec. 13, 2025) (O"Connor, J.) (holding that
Petitioner. still awaiting her asylum hearing, is an applicant for admission that is seeking admission
subject to mandatory detention under § 1225). Delgado v. Noem, No. 9:25-CV-00329. 2025 WL
3639439 (E.D. Tex. Dec. 12, 2025) (Truncale, 1.) (holding that petitioner is validly detained

pending removal proceedings under § 1225 and § 1226 and that habeas was an improper means Lo

13
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challenge custody redetermination decisions): Garcia v. United States, No. 2:25-CV-1053-KCD-
DNF. 2025 WL 3537592 (M.D. Fla. Dec. 10, 2025) (Dudek, J.) (holding that Petitioncr, who was
apprehended at the border, is an applicant for admission subject to mandatory detention under §
1225, and that one month of detention falls below the constitutional threshold for a potential duc
process violation): Rodriguez v. Noem, No. 9:23-CV-00320, 2025 WL 3639440 (E.D. Tex. Dec.
10. 2025) (Truncale, J.) (holding that Petitioner is properly detained withoul a bond hearing as an
applicant for admission subject to § 1223, that § 1226 would only permit a discretionary hearing,
and that habeas relief is improper for the alleged procedural violation); Oliveria v. Albarran, No.
1:25-CV-01760 WBS AC, 2025 WL 3525923 (E.D. Cal. Dec. 9, 2025) (Shubb, J.} (holding that
because § 1225 authorizes mandatory detention and is silent on bond hearings. due process is
satisficd by the statutory scheme itself): Ugarte-Arenas v. Olson, No. 25-C-1721, 2025 WL
3514451 (E.D. Wis. Dec. 8. 2025) (Gricsbach, J.) (holding that Petitioner, as an applicant for
admission, is properly detained without a bond hearing under § 1225, which does not violate Due
Process Clausc), Ramirez Melgar v. Bondi, No. 8:25CV355, 2025 WL 3496721 (D. Neb. Dec. 5.
2025) (Buescher. J.) (holding that Petitioner is properly detained under § 1225, which does not
require the alien to be actively secking admission, even if he may also be subject 1o § 1226):
Candido v. Bondi, No. 25-CV-867 (JLS), 2025 WL 3484932 (W.D.N.Y. Dec. 4, 2025) (Sinatra
Jr..).) (holding that Petitioner is an applicant for admission tha is seeking admission under § 1225
despite having lived illegal within the United States since 2004); Chen v. Almodovar, No. 1:23-
cv-08350-MKV, 2025 WL 3484835 (S.D.N.Y. Dec. 4, 2025) (Vvskocil, I.) (holding that a § 1225
“applicant for admission” includes both arriving aliens and aliens present in the United States that
did not enter lawfully): Topal v. Bondi, No. 1:25-cv-01612 SEC P, 2025 WL 3486894 (W.D. La.

Dec. 3. 2023) (Doughty. 1.) (holding that Petitioner is unlikely to prevail on the merits of his relief
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because he is an applicant for admission properly detained under § 1225 that has never received
permission to enter the United States); Hernandez Cruz v. Noem, No. 8:25-CV-02566-SB-MAA,
2025 WL 3482630 (C.D. Cal. Dec. 2, 2025) (Blumenfeld Jr.. ).} (holding that Petitioner's lengthy
presence in the United States afier failing to present himsclf for inspection cannol remove him
from § 1225's mandatory-detention framework and that he is still “secking admission™): Suarez v.
Noem. No. 1:25-CV-00202-J]MD, 2025 WL 3312168 (E.D. Mo. Nov. 28, 2025) (Divine. J)
(holding that Petitioncr is an alien, present in the United States, who has not been admitted, so §
1225 applics to him and detention without a bond hearing is mandatory):. Duenas Garcia v. Immigr.
& Customs Enf't Dep't of Homeland Sec.. No. 2:25-CV-1004-KCD-NPM, 2025 WL 3277163
(M.D. Fla. Nov. 25, 2025) (Dudek, J.) (holding that release on recognizance following
apprehension at the border does not alter Petitioner's legal classification as an applicant for
admission); Alves de Andrade v. Patterson. No, 6:25-CV-01695, 2025 WL 3252707 (W.D. La.
Nov. 21, 2025) {Joseph. J.) (holding that any alien physically present in the United States who has
not been admitted is an “applicant for admission,” regardless of how long they have been in the
couniry or whether they cver intended to apply or enter propetly): Alonze v. Noem, No. 1:25-CV-
01519 WBS SCR, 2025 WL 3208284 (E.D. Cal. Nov. 17, 2025) (Shubb, 1) (holding that
~applicant for admission™ is a legal designation for purposes of the removal scheme that covers
aliens present in the country but not yet admitted). Falencia v. Chestmut, No, 1:25-CV-01550 WBS
JDP, 2025 WL 3205133 (E.D. Cal. Nov. 17, 2025) (Shubb, J.) (holding that Petitioner is unlikely
to succeed on his challenge to the INA and Due Process clause because an “applicant for
admission” is a legal designation not a description of present conduct); Cakanas v. Bondi, No.
4:25-CV-04830,2025 WL 3171331 (S.D. Tex. Nov. 13,2025) (Eskridge. ].) (rejecting Petitioner’s

argument that she was not “secking admission™ given her decades-long residence in the United
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States), Altamirano Ramos v. Lyons, No. 2:25-CV-09785-SVW-AJR, 2023 WL 3199872 (C.D.
Cal. Nov. 12, 2025) (Wilson, J.) (holding that § 1225 applics to an alien who is physically present
in the United States but not lawfully admitied, regardless of how long they have been physically
present here); Mejia (Valde v. Noem. No. 1:23-CV-00168-JMD, 2025 WL 3131942 (E.D. Mo.
Nov. 10, 2023) (Divine, J.) (holding that § 1225 does not render the Laken Riley Act super{luous
and that Petitioner is detained under § 1225 despite a long-cstablished government practice of
detaining under § 1226). Kum v. Ross, No. 6:25-CV-00451, 2025 WL 3113646 (W.D. La. Oct. 22,
2025) (Whitchurst. M.J.), R & R. adopted. No. 6:25-CV-00451, 2025 WL 3113644 (W.D. La.
Nov. 6. 2025) (Joseph. J.) (holding that sincc Pelitioncr. who was detained upon entering the
United Statcs, is an applicant for admission under § 1223(b), there is no statutory entitlement to
release on bond or to a bond hearing). Oliveira v. Patterson, No. 6:25-CV-01463, 2025 WL
3095972 (W.D. La. Nov. 4, 2025) (Joseph, J.) (holding that any alien physically present in the
United States who has not been admitted is an “applicant for admission.” regardiess of how long
they have been in the country or whether they intended to apply or enter properly). Sandoval v.
Acuna, No. 6:25-CV-01467. 2025 WL 3048926 (W.D. La. Oct. 31, 2025) (Joscph, J.) (holding
that any alien physically present in the United States who has not been admitted is an “applicant
for admission.” regardless of how long they have been in the country or whether they intended to
apply or enter properly): Rojas v. Olson, No. 25-CV-1437-BHL, 2025 WL 3033967 (E.D. Wis,
Oct. 30, 2025) (Ludwig, J.) ((holding that Petitioner is an applicant for admission despite his prior
bond and that his detention does not violate Due Process because it is limited Lo the conclusion of
his removal proceedings). Chanaguano Caiza v. Scott, No. 1:25-CV-00500-JAW, 2025 WL
3013081 (D, Me. Oct. 28, 2025) (Woodcock, Jr., J.) (holding that Petitioner is unlikely to succeed

on the merits because, upon the automalic expiration of his parole, he was restored to the § 1225
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detention status held at the time of parole): Chavez v. Noem, 801 F. Supp. 3d 1133 (S.D. Cal. 2025)
(Bencivengo, J.) (holding that Petitioncr, as an alien present in the United States who has not been
admitied. is an applicant for admission subject o mandatory provision under the plain text of §
1225(b)).

The BIA. the highest adminisirative body charged with interpreting and applving the
immigration laws, also agreed in Marter of Yajure Hurtado, 29 1. & N. Dec. 216. There. the BIA
examined the plain language of § 1225, the INA's statutory scheme, Supreme Court and BIA
precedent, the legislative historv of the INA and the [llegal Immigration Reform and Immigrant
Responsibility Actof 1996 (IIRIRA), Pub L. No. 104-208, and DHS’s prior practices. Afler doing
50, the BIA held that “under a plain language reading of section 235(b)(2)(A) of the INA, 8 U.S.C.
§ 1225(b)(2)(A). Immigration Judges lack authority 1o hear bond requesis or to grant bond to
alicns, like the respondent. who are present in the Uniled States withoul admission.” Matter of
Yajure Hurtade. 29 1. & N. Dec. at 225,

DUE PROCESS CLAIMS

a. Procedural due process does not entitle Petitioner to a bond hearing to determine
facts that are irrelevant to § 1225(b)(2)(A).

To the extent Petitioner raises duc process claims, those should likewise be denied. There
is no dispute that Petitioner falls within the scope of § 1225(b)(2)(A). Petitioner is an alien who is
“present in the United States™ and “ha|d] not been admitied,” and so Petitioner is an applicant lor
admission. 8 U.S.C. § 1225(a){1). Petitioner has nol established that Pelitioner is “clcarly and
beyvond a doubt entitled to be admitted.” /o, § 1225(b)(2)(A). Therefore, as this Court held in
Buenrostro-Mendez, Petitioner is subject to mandatory detention under § 1225(b)(2)(A).

Recognizing the claim is foreclosed. Petitioner now raiscs procedural duc process. The

Constitution prohibits the federal government and States from “depriv|ing]™ a “person™ of “life,
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liberty, or property. without duc process of law.” U.S. Const. Amend. V. The Supreme Court has
recognized two types of duc-process claims, See Dep 't of State v. Mufioz, 602 U.S. 899, 910
(2024). A procedural-duc-process claim takes as given the substantive determinations that would
justify a deprivation of life, liberty, or property, but challenges the “adequacy of the|) procedures™
for making those determinations. Mathews v, Eldridge, 424 U.S. 319, 335 (1976). For cxample,
the statute in Mathews made the availability of disability benefits turn on whether a person is
“completely disabled™ within the meaning of the statute. /ol at 323, 336. The procedural due
process claim did not challenge the statule’s substantive eriteria for who may receive benefits, but
the adequacy of the procedures available 1o test whether a person fits within the criteria. /d. at 325-
26. By contrast. a substantive due process claim challenges the substance of the detcrminations
themselves, arguing that they arc inadequaltc to justify the deprivation “at all, no matter what
process is provided.” Reno v. Flores, 507 U.S. 292, 302 (1993).

Petitioner has not challenged the adequacy of the procedures for determining whether
Petitioner is an “applicant for admission,” a matier determined in immigration proceedings, and
that subjects Petitioner 10 mandatory detention under § 1225(b)(2)(A). Instead Petitioner argucs
that the determination that Petitioner is an applicant for admission and “not clcarly and beyond a
doubt enlitled to be admitted.” 8 U.S.C. § 1225(b)(2)(A), is a constitutionally insufficient basis on
which to justify the deprivation of liberty. Petitioner’s due process argument is one that is
substantive, not procedural, in nature.

Petitioner has requested that this Court find that due process requires additional procedures
in the form of a bond hearing. But a bond hearing is mercly the vehicle for making the substantive

determination about flight risk or dangerousness. Those factors arc irrelevant under the statute.
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Because § 1223(b)(2)(A) requires mandatory detention and does not require such determinations,
Petitioner’s claim is in reality a substantive-duc-process challenge, not a procedural one.

Congress decided as a substantive policy matter to imposc mandatory detention on all
applicants for admission, such as Petitioner. Whether Petitioner is a flight risk or danger is
irrelevant under that policy choice. Due process does not require procedurcs (o adjudicate
immaterial facts. What Petitioner is asking this Court to do is override Congress’s substantive
judgment that all applicanis for admission must be detained regardiess of whether they are
dangerous or [light risks. Procedural due process can do no such thing,

This Supreme Courl’s decision in Connecticut Dep't of Pub. Safety, is definitive on this
point. The statute in that case requircd sex offenders to register with the State so their information
could be published on a sex-offender registry, 538 U.S, at 4-5. John Doe, who had previously been
convicted of a sex offense, claimed that the statute violated his procedural-due-process rights by
requiring him 1o regisicr without a “hearing to detcrmine whether™ he was “currently dangerous. ™
Id. at 4 {citation omitted).

The Court rejected Doc’s claim. It explained that “due process does not require the
opportunity to prove a fact that is not matcrial to the State’s statutory scheme,” and “the fact that
|Doe] sceks to prove—that he is not currently dangerous—|wals ol no consequence under”™ the
relevant statute, which required him to register based on his prior conviction alone. /d. at 7. So
“lulnless [Doe] c[ould] show that that substantive rulc of law [wais defective (by conflicting with
the Constitution), any hearing on current dangerousness [would be] a bootless exercise.” /d. at 8.
Any claim that Doe was entitled to a hearing to adjudicate facts a legislature had not made relevant

“*must ultimately be analyzed” in terms of substantive, not procedural, due process.” Id. at 7-8.
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The rule of Connecticut Dep 't of Pub. Safety is straightforward: “Plaintiffs who assert a
right Lo a hearing under the Duc Process Clause must show that the facts they seck to cstablish in
that hearing are relevani under the statutory scheme.™ 538 U.S. at 9. This Court applied that rule
in Duarte v. City of Lewisville, Texas. 858 F.3d 348 (5th Cir. 2017), in a similar context. See id.
(“procedural due process docs not entitle the Duarte Family o a hearing to ‘establish a fact that is
not material” under the Ordinance™ (quoting Connecticut Dep 't of Pub. Safety, 338 U.S. at 7).

The Fifth Circuit later applied that same rationale to reject a procedural due process
challenge against mandatory detention under § 1226{c) in Wekesa v. United States Att'y, No, 22-
10260, 2022 WL 17175818 (5th Cir. Nov. 22, 2022). There. Wekesa filed a habeas petition,
alleging that “his continucd detention without an individualized bond hearing violates his duc
process rights.” fd. at *1. The Court rejected that claim. It explained that § 1226(c) “mandates
detention of any alien falling within its scope™ and allows release ““only if” the alien is released
for witness-protection purposes.” /d. And “[bjecause Wekesa d[id| not meet the siatutory
requircments for release under Section 1226(c)(2),” this Court aflirmed the district court’s denial
of habeas petition. /d. In other words, becaus¢ Wekesa indisputably was subject to detention under
§ 1226(c). nothing he hoped lo ascerlain through a bond hearing would be “relevant under the
statutory scheme.” Connecticut Dep 't of Pub. Safety, 538 U.S. at 9.

Accordingly, Petitioner has no procedural duc process right to a bond hcaring on flight risk
or danger to the community. Individualized findings about [light risk and danger are irrelevant to
§ 1225(b)2), which subjects Petitioner to mandatory detention based on Petitioner’s unconiested
slatus as an “applicant for admission™ who has not shown he is “clearly and beyond a doubit entitled

io be admitted.” 8 U.S.C. § 1225(a)(1), (bX2)(A).
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Petitioner falls within Lhe terms of the stalute as interpreted by Buenrostro-Mendez.
Thereflore, as in Connecticut Dep 't of Pub. Safery. any claim that Pctitioner is entitled Lo a bond
hearing “*must ultimately be analyzed” in terms of substantive, not procedural. due process.” 538
U.S. at 7-8. see Flores, 307 U.S. at 308 (holding that a challenge to a regulation on the ground that
it failed to require a determination of a detainec’s “interests™ was “just |a] “substantive duc process”
argument recast in “procedural due process” terms™). Michael H. v. Gerald D.. 491 U.S. 110, 119,
121 (1989) (plurality opinion) (trealing a request for an “evidentiary hearing” on an issue that the
statutory scheme deemed “irrclevanL™ as a “substantive due process™ claim).

Mathews articulates a threc-part balancing test for analyzing certain “procedural due
process” claims, Nelson v. Colorado, 581 U.S. 128, 134 (2017). But tha test has no application in
the realm of substantive duc process. After all, Mathews takes the “nature of the relevant inquiry”
as given, 424 U.S. at 343, and asks only whether the “procedures™ for conducting that factual
inquiry are adequate. /¢/. at 335. Here, in stark contrast, Petitioner contends that the Constitution
requires a different factual inquiry altogether—i.c.. one that evaluates factors that Congress chose
not to make relevant to the detention issue. Because that is a substantive, rather than procedural,
due-process challenge to the statute. any reliance on Mathews is misplaced.

b. Even if Petitioner were asserting a viable due process claim, it lacks merit

Even if Petitioner was asserting a proper procedural duc process claim, that claim
contradicts the Supreme Court’s longstanding precedent regarding the due process rights of aliens
who were never admitted to this country.

For more than a century, the rule has been that for aliens who have never “been admitted
into the couniry pursuant 1o law, the decisions of executive and administrative officers. acting

within the powers expressly conferred by Congress, are due process of law.” Thuraissigiam, 391
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U.S. at 138 (quoting Nishimura Ekin v. United States. 142 U.S. 651, 660 (1892)). This is truc cven
of alicns “paroled clsewhere in the country for years pending removal™ who have developed
significant ties to the country, Thuraissigiam, 591 U.S. at 139 (quoting Shaughnessy v. United
States ex rel. Mezei, 345 U.S. 206, 215 (1953)). They are “(reated” for due process purposcs “as
il stopped at the border.™ /d. This includes thosc that successiully evade inspection at the border:
“[Aln alicn who trics to enter the country illegally is treated as an *applicant lor admission™—i.¢.,
treatcd the same as if they lawfully presented themselves at a port of eniry or were caught at the
border. Id. at 140,

The Supreme Courl has elsewhere made clear that lawfii! admission—not physical entry—
is the touchstone for when aliens gain duc process interests that could potentially require
procedurcs beyond what Congress has provided (and thus all that the due process clause requircs
under the entry fiction doctrine). For example, in Landon v. Plasencia, 459 U.S. 21 (1982), the
Court observed that only “ence an alien gains admission to our country and begins to develop the
tics that go with permanent residence |does| his constitutional status change]|.” /. at 32 (emphasis
added). “Th|is] rule,” the Court explained. “rests on |the] fundamental proposition™ that “the
power o admit or exclude aliens is a sovereign prerogative,” and “the Constitution gives the
political department of the government plenary authority to decide which aliens to admit.” /. al
32: see also Nishimura Ekiu, 142 U S. al 639.

This understanding that additional procedures can onlv be required for those who have
been lawlully admitied (and not even lawfully paroled) was confirmed vears before in Kaplan v.
Tod, 267 U.S, 228 (1925). There, the Supreme Court held that a child lawfully paroled into the
care of relatives jor nearly nine years—but never lawfully admitted—must be “regarded as

stopped at the boundary line™ and “had gained no foothold in the United States.” I, at 230-31.
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That was so even though the child had been living in the interior of the country with her
naturalized-citizen father and thus was presumably forming connections to the United States, /d.
at 229, Still, because she had never been lawlully admitted, the Due Process Clause did not require
any additional procedurcs bevond what Congress provided. /d. at 229-30.

The same result should follow here, Petitioner’s entry and prescnce in the United States
has been unlawful. The moment of entry into the United States constituied a criminal act under 8
U.S.C. § 1325(a).

As the Fifth Circuit recognized, by enacting § 1225(b)(2)(A). Congress sought to eliminate
the preferential treatment of aliens who violate the country’s immigration laws, Buenrosiro-
Mendez, al 508. Under Petitioner’s argument aliens who violate federal law would cnjoy greater
constitutional protections than those who comply with it. Nothing in law allows an alicn 1o
adversely possess additional due process rights by virtue of unlaw fully entering the United States
and successfully cvading cnforcement for some length of time—cspecially when the nine vears of
lawful presence in Kaplan did not sulfice.

Petitioner’s theory of procedural duc process is incompatible with longstanding precedent,
Petitioner is tn full immigration proceedings, and is receiving all the process due under the statute:
that is “due process of law.” Thuraissigiam, 591 U.S. at 138.

c. Petitioner does not have a substantive due process right to a bond hearing

In contrast to a procedural duc process claim, which takes as a given the subslantive
determination that would justify a deprivation of life. liberty, or property, a substantive due Process
claim challenges the substance of the determinations themselves, arguing that they are inadequate

to justify the deprivation at all, no matter what process is provided.™ /lores. 507 U.S. at 302.
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Petitioner’s detention without a bond hearing during the pendencey of removal proceedings
does not implicate any fundamental rights. “[P|rior to 1907 there was no provision permitting bail
for any aliens during the pendency of their deportation proccedings,” Demore, 538 U.S. at 523 n.7.
0 such a right cannot possibly be “objectively, deeply rooted in this Nation's history and
tradition.” Mufioz, 602 U.S. at 910 (quoting Washington. 521 US. at 720-21). Accordingly,
rational-basis review is the appropriate standard for analyzing respondents’ substantive-due-
process claims. Glucksberg, 521 U.S. at 728. Under that standard, detention under § 1225(b)(2) is
constitutionally permissible as long as it is “rationally related 1o legitimate government interests.”
Id

Section 1225 clears the rational basis bar. [n Demore, the Supreme Court considered a
“substantive duc process™ challenge to detention under § 1226{c). 538 U.S. at 315. Like Petitioner
here, Hyung Joon Kim “argued that his detention under § 1226(c) violated due process because
the |government | had made no determination that he posed either a danger to society or a Mlight
risk.” fd. at 514. The Courl rejected that claim. The Court explained that its cases had long
“recognized detention during deportation proceedings as a constitutionally valid aspect of the
deportation process.” because “deportation proceedings ‘would be vain il those accused could not
be held in custody pending the inquiry into their true character.™ /d. at 523 (quoting Wong Wing
v. United States, 163 U.S. 228, 235 (1896)). see also id. at 526 (reiterating the “Court’s
longstanding view that the Government may constitutionally detain deportable aliens during the
limited period necessary for their removal proceedings™). Therefore, because “[d]etention during
removal proceedings is a constitutionally permissible part of that process,” the Court held thal the

aliens substantive duc process “claim must fail.” /d. at 531.
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In reaching its holding, Demore distinguished its prior decision in Zadvydas v. Davis. 533
U.S. 678. 693 (2001), which addresscd the constitutionality of indefinite detention after a final
order of removal under a different provision of the INA. /d at 682, 690, 692. First, the aliens
challenging their detention in Zadvydas were aliens for whom removal was “no longer practically
altainable.™ /d. at 690. Under the circumstances, the Court explained, “the detention ... did not
serve its purported immigration purpose.” Jd. at 690. By contrast, § 1226(c) applics to aliens
“pending their removal proceedings,” and so “necessarily serves the purpose of preventing™ those
aliens “from flecing prior to or during their removal proceedings. thus increasing the chance that,
il ordered removed, the alicns will be successfully removed.” Demore, 538 U.S. at 528. As Demore
noted, Congress “had before il evidence suggesting that permitting discretionary releasc of alicns
pending their removal hearings™ would result in “large numbers™ of aliens “skipping their hearings
and remaining at large in the United Staies unlawfully.” 7d. at 528.

In the same vein, Demore cmphasized that “the period of detention at issue in Zadvydas
was ‘indefinitc” and ‘potentially permanent,”™ whereas detention under § 1226(c) pending removal
proccedings “is of a much shorter duration™ and “ha|s| a definitc termination point.™ Demore, 538
U.S. at 530.

The same reasons for upholding mandatory detention under § 1226(c) apply to §
1225{b)(2)(A). Petitioner does nol allege Lhat removal is “unattainable,” so detention under §
1225(b)(2)(A) serves the same legitimate interest recognized by Demore—preventing™ aliens
“from fleeing prior 1o or during their removal proceedings, thus increasing the change that. if
ordered removed, the aliens will be successfully removed.” 538 U.S. at 528. As Buenrostro-
Mendez recognized, “the Department of Justice Inspector General found in 1997 that *when aliens

are released from custody. nearly 90 percent abscond and are not removed from the United States,”™



Case 3:26-cv-01997-DB  Document 5 Filed 08/03/26 Page 26 of 31

and “[t[hat situation exists loday al a much larger scale.” Buenrostro-Mendez, at 308 (quoting 62
Fed Reg. 10312, 10323 (Mar. 6, 1997)).

Nor is detention under § 1225(b)2)(A) “indefinite™ or *permanent.” Demore, 538 U S, al
530. As with § 1226(c), detention under § 1225(b)(2)(A) lasts only for the duration of “a
proceeding under section 1229a of this title.” 8 US.C. § 1225(b)(2)(A): see Jennings, 383 U.S. at
302-03. While the immigration proceedings rcmain pending, Petitioner’s detention under N
1225(b)(2) bears a reasonable relation to the legitimate purposes that this Court identified in
Demore.

District courts around the couniry have dismissed due proccss concerns in similar contexts.
See Calderon Lopez, 2026 WL 44683 (Hendrix, J.) (holding that nothing in the INA or Due Process
Clause contradicts mandatory detention of applicants for admission without bond under § 1225):
(rutierrez Sosa v. Holt, No. CIV-25-1257-PRW, 2026 WL 36344 (W.D. Okla. Jan. 6, 2026)
(Wyrick, J.) (holding that Petitioner is unambiguously governed by § 1225 and his du¢ process
claim coming three months after arrest is denied as premature): Montoya, 2025 WL 3733302
(Dishman, J) (holding that Petitioner is unambiguously an applicant for admission and that
detention withoul a bond hearing does nol violate the Due Process Clause); A.M. v. Joyee, No.
2:25-CV-00615-LEW, 2025 WL 3706922 (D. Me. Dec. 22, 2025) (Walker, J.) (holding that
Petitioner's approximately one-month detention without a prompt bond hearing is consistent with
the INA and the Due Process Clausc); Rivera Hernandez. 2025 WL 3754434 (Truncale, 1)
(holding that § 1225, as the more specific statute, governs Petitioner’s detention, which does not
violate due process as it has not been shown to be indefinite): £.R.J 8., 2025 WL 3683118 (Shubb,

J.) (holding that because § 1225 authorizcs mandatory detention and is silent on bond hearings,

due process is satisfied by the statutory scheme itself): Coronado, 2025 WL 3628229 (Cole. J.)
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(holding that because Petitioner was never lawfully admitted. detention is governed by § 1225 and
bond hearings arc unavailable as a matter of statute and duc process). Ugarte-Arenas, 2025 WL
3514451 (Gniesbach, J.) (holding that Petitioner, as an applicant for admission, is properly detained
without a bond hearing under § 1225, which does not violate Duc Process Clause); Maceda
Jimenez v. Thompson, No. 4:25-CV-05026, 2025 WL 3265493 (S.D. Tex. Nov. 24, 2025)
(Eskridge, J.) (rejecting Petitioners argument that mandatory detention without bond hearing
violatcs substantive due process). Rojas, 2025 WL 3033967 (Ludwig, J.) ((holding that Petitioner
is an applicant for admission despite his prior bond and that his detention does not violate Due
Process because it is limited to the conclusion of his removal procecdings).

Petitioner in this case has nol established that her detention during removal proceedings
violates due process. Petitioner's claim that detention during removal proceedings will be
unconstitutionally prolonged is speculative.

EXHAUSTION OF ADMINISTRATIVE REMEDIES

“A person sceking habeas rclicf must first cxhaust available administrative remedics.”
Hinojosa v. Horn, 896 F. 3d 305, 314 (5th Cir. 2018) (per curiam) (citing United States v. Cleto,
956 F.2d 83, 84 (5th Cir. 1992) (per curiam)). Exhaustion has been a long-standing prerequisite to
habeas relief. /d

There are approximaiely 3.74 million cases pending in immigration courl. See,
htips://www justice gov/eoir/pr/eoir-announces-significant-immigration-court-milestones  (Sept.
4, 2025). Federal district courts are not intended nor equipped to be the reviewing court for all
immigration bond determinations or decisions related to the institution of removal proceedings. 8
U.S.C. § 1226(e) (district courts do not have jurisdiction to review discretionary decisions made

by immigration judges regarding the delention or release of any alien or the grant, revocation, or
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denial of bond or parole). “Challenges to removal proccedings. the government’s evidence, and
the merits of asylum claims arc properly addressed to the immigration court and should be
administratively exhausted before presenting in district court, Hinojosa. 896 F. 3d at 314: sce
Cortez v. Lynch, No. 1:25-CV-822, 2026 WL 82039 (S.D. Ohio Jan. 12, 2026) (McFarland. J.)
(declining to review Petitioner's detention-based claims duc to his failure to exhaust administrative
remedies); Tecum Pastor v. Dir. of Detroit Field Off, No. 4:25-CV-02761, 2025 WL 3746493
(N.D. Ohio Dec. 24, 2025) (Calabrese, J.) (holding that Petitioner must first pursue challenge
before BIA for exhaustion and that such exhaustion is not futile); Bartolon v. Bondi, No. 1:25-CV-
747, 2025 WL 3674604 (S.D. Ohio Dec. 18, 2025) (McFarland, 1.) (holding that Petitioner’s
failure to exhaust claims with BIA precluded judicial review of habeas claims); Garibay-Robledo
v. Noem, No. 1:25-CV-177-H. 2025 WL 3264482 (N.D. Tex. Sept. 15, 2025). reconsideration
denied, No. 1:25-CV-177-H, 2025 WL 3264478 (N.D. Tex. Oct. 24, 2025) (Hendrix. J.) (holding
that Petitioner docs not demonstrate grounds for excusing exhaustion and must first advance his
request flor relicl to BIA).

Petitioner has cither chosen not to seek bond before the immigration court, or Petitioner
has received a bond determination from an immigration judge that Petitioner contests. Either way
Petitioner must first scek reliel with the immigration courl or the BIA, fully exhausting
administrative remedics before coming to this Court.

APA CHALLENGES MAY NOT BE ASSERTED AS HABEAS PETITIONS

In this proceeding, Petitioner expressly challenges their civil detention. See, e.g.. ECF No.
3. To the extent Petitioner raises additional argumenis under the APA, such argumenis are not
cognizable in habeas, and not covered under the $5 habeas filing fee. As such, the APA claim and

any other non habeas claim should be dismissed. See Ndwuelzi v. Castro, No. SA-20-CV-0492-
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JKP, 2020 WL 3317107 at *2 (W.D. Tex. Junc 18, 2020) (citing 28 U.S.C. § 1914(a)): Lopez
Contreras v. Bondi, No. §A-25-CV-177-OLG. page 2. footnote | (W.D. Tex, Februany 20, 20206).
“When a filing contains both habeas and non-habeas claims. ‘the district court should separate the
claims and decide the [non-habeas| claims” scparately from the habeas ones given the differences
between the two types of claims. /o (collecting cases and further noting the “vast procedural
dilferences between the two types of actions™). Given the dilferences. the Court should either sever
the non-habeas claims or dismiss them altogether without prejudice if severance is not warranted.
Id. at *3. see also Montoya v. Noem, SA~CV-1410-FB (W.D. Tex. Jan. 26. 2026) {dismissing all
non-habeas claims without prejudice under Rules 12(b)(1) and (6)).

Even if the APA claim were cognizable, there is no final action for this Court to review.
When review of an agency action is sought “under the general review provisions of the APA. the
“agency aclion’ in question must be “final agency action.™ Lujan v. Nat'l Wildlife Fed'n, 497 U.S.
871, 882 (1990) (quoting 5 U.S.C. § 704) ("Agency action made reviewable by statule and [inal
agency action for which there is no other adequate remedy in a court are subject to judicial review™)
{(emphasis added). “Agency action must mect two conditions Lo be final; (1) “the action must mark
the “consummation” of the agency's decisionmaking process’ and (2) ‘the action must be onc by
which ‘rights or obligations have been determined,” or from which ‘legal consequences will
flow.™ Patterson v. Def. POWMIA Acct. Agency, 343 F. Supp. 3d 637 651 (W.D. Tex. 2018)
(citing Am. Airlines. Inc. v. Herman, 176 F.3d 283, 287 (5th Cir. 1999)). If, as in this case. there
is no final agency action, federal courls lack subject matter jurisdiction. Qureshi v. Holder. 663
F.3d 778. 781 (5th Cir, 2011),

Qureshi is relevant and binding precedent. Qureshi affirmed dismissal of an APA challenge

to USCIS’s termination of asylum, finding that termination of asylum is not a final agency action
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because it is “only an intermediate step in a multi-stage administrative process. succeeded (or
accompanicd) by removal procecdings.™ 663 F.3d at 781, The Court noted that “the 1J and BIA
lack jurisdiction to review asylum terminations, they both retain the power to halt removal
proceedings altogether, either by an alicn’s successful contest to removability . . . or by a successlul
new asvlum application . . . /d.

Petitioner is in removal procecdings. and thus the immigration court and the BIA retain
authority 1o grant relief or order removal in this casc, thereby demonstrating that “further
administrative relief” is available, and detention is not the final decision in ICE or EQIRs decision
making process. See 8 US.C. § 1229a; see also 8 C.F.R. § 1003,1. At least one Court in the
Western District of Texas and one other district court within the Fifth Circuit have applicd
(Jureshi's reasoning regarding agency decisions in the immigration detention context. See
Santiago Santiago v Noem, 3:25-CV-361-KC, 2025 WL 2792588 at *3-6 (W.D. Tex. Oct. 2, 2025)
{finding no jurisdiction to rule on an APA claim due 1o lack of final agency decision); Bhatia v.
United States. No. 16-cv-11. 2016 WL 6127799, at *2 (S.D. Miss. Scpt. 19, 2016). report and
recommendation adopted, 2016 WL 6126666 (Oct. 20, 2010) (citing Qureshi, 663 F.3d at 781):
see also Gamez Lira v. Noem, No, 25-cv-833, 2025 WL 2381710, at *4 (D.N.M. Sept. 5, 2025).

Similarly, lo the extent Petitioner’s claims are challenging detention under the [NA and its
regulations, such is also without merit. See ECF No. 3. Because Petitioner is an applicant for
admission as defincd by 8 U.S.C. § 1225(a)(1) and binding Fifth Circuit precedent, Petitioner is
subject to mandatory detention without bond under § 1225(b)(2)}(A). See Chi v. Warden.
Bluebonnet Det. Facility, No. 26-cv-67, 2026 WL 1062625 at *3 (N.D. Tex. Apr. 13, 2026)
(holding INA claim forcclosed) (citing Buenrostro-Mendez. 166 F.4™" at 498),

STAYS AND ORDERS NOT TO TRANSFER
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The Court in this case cntercd an order staying removal. Such order should be vacated. The
Fifth Circuit recently stated in an unpublished decision that district courts lack jurisdiction {o enter
stays of removal. Imran v. Harper, No. 25-30370, 2026 WL 93131 (5th Cir. 2026).
CONCLUSION
This Courl should follow the Fifth Circuit’s rcasoning in Buenrostro-Mendez and the
Eighth Circuit’s reasoning in Avi/a. Respondents respectfully request that the Court deny this
petition.

Dated: August 3, 2026
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Justin R. Simmons
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