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FILED
Name: .&w S Ar o JUL 13 2%
- A Number: .A ' CLERK US. DISTRICT COURT
: EASTERN DISTRICT OF CALIFORNIA
Address: 611 Frontage Road o
DEPUTY CLERK

McFarland, CA 93250

PRO SE

UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

C./fj—ﬁam Meadi\a
Nowael L

our name, - : . ‘
A# (. - I , J

»A Petitioner,
: V.
TONYA ANDREWS, Warden of the Golden
State Annex Detention Facility; TODD BLAN CHE| Petition for Writ of Habeas Corpus
Pursuant to 28 U.S.C. § 2241

- Case No. k26C0V05 38 3.De-CSle. 4
[leave blank for clerk to fill in] e

Attorney General for the United States of

America; MARKWAYNE MULLIN, Secretary

of the Department of Homeland Security; DAVID
VENTURELLA, Acting Director of Immigration
and Customs Enforcement; ICE/ERO, Fresno Field
Office of Bureau of Immigration and Customs '

Enforcement

Respondents,

Petitioner respectfully petitions this Honorable Court for Writ of Habeas Corpus to 4

remedy Petitioner’s unlawful detention by Respondents, as follows:
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INTRODUCTION
. 1. Petitioner” is currently detained by immigration and customs Enforcement
“(“ICE”) at-the 'M_ﬂﬂ_’fe_ﬁ.ﬂzeﬁé_scriba el nombre del centro de detenicion donde
esta detenido]detention center pending removal proceedings. -
2. Petitioner has been detained in immigration custody forover

A éscriba. el numero de meses que ha estado detenido] months even though no neutral desicionmaker
whether a federal judge or immigration judge (“1J”)}—has conducted a hearing to determine
whether this lengthy incarqeration is warranted based on danger or flight risk.

3. - Petitioner’s prolonged detehtion without a hearing on danger or flight risk
v1olates the Due Process Clause of the Firth Amendment.

4. Petitioner therefore respectfully request that this court issue a writ of habeas
corpus, determine that Petitioner’s detention is not justified because the government has not
established by clear and convincing evidence that Petitioner’s presents a risk of flight or danger

in light of available alternatives to detention, and order Petitioner’s release, with appropriate

- conditions of supervision if necessary, taking into account Petitioner’s ability to pay bond.

5. Alternatively, Petitioner request that the court issue a writ of habeas corpus and

- order Petitioner’s release within 30 days unless Respondents schedule a hearing before an 1J

where: (1) to continue detention, the government must establish by clear and convincing
evidence that Petitioner preserit a risk or flight or danger, even after consideration of alternatives

to detention that could mitigate any risk that Petitioner’s release would present; and (2) if the

. government cannot meet its burden, the 1J shall order Pennoner s release on approprlate

" conditions of supervision, taking into account Petitioner’s ability to pay bond.

1petitioner respectfully request that the court use his initials, rather than his full last name, in any opinion in his case as

-suggested by the committee on Court Administration and Case Management of the Judicial Conference of the United

© States. See Memorandum Re: Privacy Concern Regarding Social Security & lmrmgratjon Opinjons(May 1, 2018),

available ath nps.//www.uscourts.gov/snegzdgfat_ﬂt/files/lB-cv- -suggestion_cacm_0.pdf;see also Jorge M.E v.

Jennings, 534 F. Supp. 3d 1050 n.1 (N.D. Cal. Apr. 14,2021).
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1 JURISDICTION |
2 6. Petitioner is detained in the custody of -Resfpondent's atE alden Stk Anines
.. 3 M- [escriba el nombre del centro de detencion donde esta detenido] détention center.
SET/ N | ENPENEY ..7._ - This action arises under the Due Process Clause of the Fifth Amendment of the .
5: U.S constitution. Jurisdiction is proper under 28 U.S.C §§ 1331 (federal question), 2241 (habeas
- 6 -{} - .corpus); U.S: Const. Art. I, § 2; (Suspension Clause); and 5 U.S:C § 702 (Administrative o
-7 |]..-Procedure Act. This Court may grant relief under the habeas corpus statutes, 28 U.S.C§2241et
© 8 || -seq., the Declaratory Judgment Act, 28 U.S.C § 2201 et seq., and the All Writs Act, 28 U.S.C.
9 § 1651. s '
- 104 8- Congress has preserved judicial review of challenges to Prolqnged immigration |
11 detention. See Jennings v. Rodriguez, 138 S. Ct. 830, 839-841 (2018) (holding that 8 U.S.C.
12| .- §§ 1226(e),'1252(b)(9) do not bar review of challenges to prolonged immigration detention);
13 see also id. at 876 (Breyer, J., dissenting). (“8 U.S.C. § 1252(b)(9).... .-y its terms applies only
14: with respect to review of an order of removal”) (internal quotation marks and brackets omitted).
15 , VENUE
16 9.  Venue is proper in this district because this is the district in which Petitioner is
14711 confined. See Doe v. Garland, 109 F.4th 1188,1197-99 (9" Cir. 2024). ' ’
18| REQUIREMENTS OF 28 U.S.C. § 2243
19 .10.  The court must grant the petition for writ of 'ha"beas“'cor‘bus: or issue an order to
;2'0 . show cause (“OSC”) to Respondents “forthwith,” unless Petmoner is not entitled to relief. 28
21| ‘Us.C § 2243. if the Court issues an OSC, it must reqmre Respondents to file a return “within
221 three days unless for good cause additional time, not exeeedmg twenty days, is allowed.” Id.
23 (empha51s added). ‘ '
24 11, Courts have long recogmzed the 51gmf1cance of the habeas statute in protectmg
25 md1v1duals from unlawfu] detennon The Great Writ affords “a sw1ft and xmperanve remedy in
26 ; .- all cases of illegal restramt or confinement.” Fay v. Noza, 372 U.8S. 391, 400 (1963) (empha51s
.27 .. added); see also'Yong v. INS, 208 F.3d 1116, 1120 (9“’ Cir. 2000) (explaining that habeas statute
28 '
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|
3

expeditious determination of petitions)... *
: PARTIES ‘
. .+ 12 Petitioneris a noncitizen-'.’currently detained by Respondents pending ongoing - .
- removal proceedings. Petitionier was born in _Me i g [eountry of birth/pais-denacimiento] - : .+ .
. 18.: -~ Respondent Warden of the Loiden Stute Any

: 1mmedrate custodian. at.the Facility where Petitioner is detained: :See Doe, 108 F.4that1194-97. -

»+ 14.: . Respondent secretary-of the U.S Department of Homeland Security (“DHS”), an .

- agency of the United States, is resporisible for the administration of the immigration laws..8 . -

U.S.C § 1103(a). They are legal custodian of Petitioner. They are named in their official

capacity. .
15. . ‘-RéSpondent Acting or Current Attorney Genéral of the United States is the most

 senior official in the U.S. Department of Justice (“D©J”).-They. have the authority tointerpret .

- the-irnmigration laws-and adjudicate removal cases. They: delegate this responsibility to the

. FExecutive Office for Immigration review (“EOIR”), which administers the immigration courts .

and the Board of Immigration Appeals (“BIA”) They are name in their official capacity.
:16. - Respondent Acting or: Current Field Offxce Director of the San Francisco JCE
‘Field Office is responsible for the San Francisco Field Ofﬁce of ICE with admmlstratwe

jur1sd1ctlon over Petitioner ’s case. They are legal custodian of Petitioner and are named-in their .

. official capacity.

S V2 Respondent Acting or Current Director: of ICE is responsrble for ICE s, pohcres, 4

. practices, and procedures, mcludmg those relating 10 the detennon of 1rmmgrants They are a

. legal custodian of Petitioner and are named in their ofﬁcral capaaty

STATEMENT OF FACTS

s .-18 Peuuoner i§ a noncitizen currently detamed by Respondents pendmg 1mm1grat10n _

todos las aphcacxones de alivio que usted esta presentando en su caso, de deportacion]

oY & Je PrmPOJq[

5 v . is Petitioner’s. . . -
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_19.. . Petitioner has been detained in DHS custody . since M/Q//Zd 28... _ [Dateffecha] .

.. 20... Petitioner has not been pr0v1ded a bond hearing before.a neutral. desxcmnmaker

to determme whether thexr prolonged detention is justified based on danger or- flight risk.

21.. . The immigration-Court lacks jurisdiction and authority to.provide Petitioner. w1th

o a bond hearmg to determine whether Petitioner’s detention is justified. See 8 U,S.C, §§ 1225(b);
- 1226(c). There is no statutory or regulatory pathway for Petitioner to seek a bond hearing before

a neutral decisionmaker. o o
. :...22. . Absent intervention by this court, petitioner cannot and will be provided with a .

_bond hearing by a neutral decisionmaker to.assess the propriety of Petitioner’s continued

detention. L . : s .
‘ 23.  Additional facts to support Petitioner’s entitlement to relief are .
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LEGAL BACKGRQ;@ .

24. “it 1s well estabhshed that the F1fth Amendment enmles [noncmzens] 10 due B
process of law in deportatlon proceedmgs » Demore V. Klm, U.S. 510 523(2003) (quoting
Reno v. Flores, 507 U.S. 292,306 (1993)). “Freedom from unpnsonment——from govemment

_ custody, detention, or others forms of physical restramt———hes at the heart of hberty” that the
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dvydas v, Davis, 533 US: 678, 690 (2001); see also id. at 18

Due Process Clause includ
). This fundamental due p
inadmissible noncitizens.

[noncitizens] are entitled

ss Clause protects. Za
es protection against

(Kennedy, 1, dissenting) (“Liberty under the

unlawful or arbitrary p

Due Proce
ersonal restraint or detention rocess protéction
See id. at 721

juding both removable and
tobe

applies t0 all noncitizens,. inc

(Kenn
free from d
25.

govemm;nt’s asserted

edy, I dissenting) (“[Bloth removable and inadmissible

etention that is arﬁitrary or capnc:ous ).

te procedural protectlons
individual’s

onfinement * soutweighs the 1
» Zadvydas, 533 U- S, at 690

Due process rcqu:res “adequa 1 to ensure that the
Jusnﬁcatxon for phys;cal c
rcstramt

d interest in avo:dmg physical
xt, the Suprcme Court has

). In the ijmmigration conte
for civil detention—10 mitigate the risks of danger to the

ore, 538 U. S. at 528.
overnment provide bond hear

constimtiopally protected 1

(inie:;nai quotaiion marks omitted
recognized only two valid purposes
community and to prevent flight. Id.; Dem

26.

facing prolonged detent
“[b]ail is basic to our sys
arks omitted). While the Sup!
it did

ings to noncitizens

Due process requires that the g
] as part of due

jon. “The Due Process Clau
tem of law.

se foresees ehgxbxhty for bai
» Jennings, 138 S- Ct. at 862 (
reme Court upheld the man
on 1226(0) in Demore, §O ‘based on the petmoncr's
n of depbrtability and the Court’s understanding at the time that such detentions ar¢
ief.” Demore 538 U.S. at 522 1. 6, 528. Where a noncitizen

Breyer, J.»

process” because
datory

dxssentmg) (internal quotation m

detention of 2 noncitizen under Secti

concessio

has been dct'ained.for a

efense to removal o claim to relief, due process
iberty is

ch a significant deprivation of 1

“[l]ndividualized determination as t0 his risk of

«if the continued detention became unréa
(1972) (holding that detention

MecNeil v. Dir., Patuxent Inst.,

typiéaily “bri
prolorlged_ period or is pursuing 2 , substantial d
requires an individualized determination that suc

warranted. /d. at 5§32 (Ken
sonable or

nedy, J.» concurring) (

ay be warranted

flight and dangcrousness” m
406 U.S. 715,733

ed”); see also Jackson V. Indiana,

unjustifi
d the “initial commitment” req ires additional safeguards);
245, 249-50 (1 972) (holding th

437

beyon
e appropriate” for “short-

407 U.S.

term confine

at “lesser safeguards may b

U.S. 678, 685- 86 (1978) (holdmg that, in the Eighth

ment”); Hutto v. Finney,
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)
)

cannot be ignored in deciding whether [a]

jan, 17 F4h 1,7 (1t CIr
mitation

wthe length of confinement
s”); Reid v. Done
me form of reasonableness li

Amendment context,
tutional standard

process Clause imposes SO
der section 1226(c)) (inte

confinement meets consti

“the Due
rnal quotation marks émitted).

2021) (holding that

upon the duration of detention” un
Detention That Exceeds Six Months Without A Bond Hearing I '
Unconsﬁtuﬁona'l. : o

tjon without bond hearin it ex«_:eeds ‘six months.

jon 1226(c),

invoked, and

27.  Deten g is unconstitutional when

538U.S.8

t 529-30 (apholding only “brief”’ detentions urider Sect

th and a halfin the vast maj
ty of cases in which the [nonciﬁ;en] chooses 10 appeal");'
constitutionality of detenti

sly doubted the
o, 1091 (9th Cir. 2022) €

See Demore,
which last “roughly 8 mon ority of cases in which it is

¢ five months in the minori
on for

abou
Zadvydas, 533 U.S. at 701 (“Congress p_reviou
six months.”); Rodriguez Diaz . Garland, 53 F.4th 118

{Olnce

nuing detention becomes

more than
oximately siX months, conti

¢34 F.3d 1081,1091 (O Cir. 2011)))

the [noncitizen] has been detained for app:
ned up) (quofing Diouf v. Napolitano,
7.TSH, 2019 WL 7491555, at

CV-0418

*6 (N.D. Cal. Jan. 7,

n, Case No. 18-
erjtoa bond

Rodriguez v. Nielse
2019) (“[D]etention becomes prolonged aﬁex: six months and entitles [Petition
hearing”)- o
antial period of COnﬁngment--—and is the

n that six months i5 3 subst

ess is required to support ¢O
“in the lat

28. The recognitio
time after which additional pro¢ ntinued incarceration—-—is ‘deeply
few excgptions‘, e 18th century in America crimes

ost part punishablc by nom
161 & n.34 (1968). C

d in our legal tradition. With
ore than a six-month prison

the

e without a jury wereé for the m
onsistent with this tradition,

391 U.S. 145,
o be the limit of confinemen

rotection afforded by jury tria

» Duncah v. Louisiana,
tfora criminal offense that a

term.

ourt has found six months t
. Cheﬁ’ v. Schnackenberg,

Supreme C
may impose without the p

80 (1966) (b]urality"opini
r contexts involving civil de

federal court
d to six months as 2

384 U.S. 373, 3
benchmark in othe
U.S. 245, 249, 250-52

on). The Court has alsolooke
tention. See McNeil v. Dir.,

months as an outer limit for

Patuxent Inst., 407

confinement without

(1972) (recognizing six
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support network:

/ /

rt has likewise recognized the need for

r civil commitmcnt). The Cou
559 U.S. 98, 110

individualized inquiry fo
Mary[ahd v. Shatzer,
Miranda rights pefore re-

S. 44, 55-56 (1991) (holding

bright line constitutional rules in other areas of law. See
f elapse following mvocatxon of
verside V. McLaughlm 500 U.

e wnthm 48 hours of warrantle

(20] 0) (holdmg that 14 days mus
jon is permitted); Cnry of Ri

e cause hearmg must take plac

interrogati
SS' arrest).

that a probabl
n Indmduahzed Bond -

asonably Prolonged-
e under

h Standard, A
Becomes Unre

duahzed review; is unreasonabl

B. Even Absent A Bright-Lme Snx-Mont
Heanng Is Required When. Detention

s detention, without any indivi
-factor

jtioner prevaxls under the multi

os v. Warden Pike Correcnonal

29. Petxt;oner
the Mathews . Eldridge due procéss test: Alternatively, Pet
cuit adopted in German Sanio.

onableness test the Third Cir

1, 965F 3d 203, 211 (3d Cir. 2
Each year, thousands of n

reas
Facrh

020).
oncitizens are incarcerated for |

See Jennings, 138 S. Ct.at 860 (Breyer, J.»
en detained * on

engthy PCﬁOds pe_nding .

30.
1 of their removal proceedings.
serving that class members, numbering in the thousands, had be

dissenting) (obse
d some had been detained for s who have

everal years) For noncitizens

n dwarfs the time spent in cnmmal

he class served [cnmmal] sente

average one year” an
their immigration detention ofte

f and two-thirds of t

some criminal history, t
NCES

custody, if any- Id (“between one-hal

| by |CE. Petitioner is held ina

Jess than six months™).
evere hardships while detained

3]. ~ Petitioner faces S
ss to Petitioner’s family or

freedom of movement and acce

nces of their d_etcntlon are similar,
eyer; J., _dissenting);

» Jennings, 138 S- Ct. at 861 (Br
ison, 783 F.3d 469, 478 (3d Cir- 2015); Ngo v- INS, 192
218,1221 (11th Cir.

s, Att’y Gen., 825 F.3d 1199, 1
eir confinement are.inappropriately poor”

cked down facility, with limited
so far as we can tell;

“[Tlhe circumsta

lo
accord

se in many prisons and jails.
Chav ez-Alvarez v- Warden York Cnty. Pri
F:3d 390, 397.98 (3d Cir. 1999); Sopo v. U

“And in some cases the conditions of th
sub

cal care and hygnene products,

to tho!

ent, e.8-»

standard care, and mxstreatm
and, in the cas¢€

2016).
including, for example, *

jndiscriminate strip searches,

snvasive procedures.

Jong waits for medi
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haring a cup of coffee with another detainee.”

Off. of Inspector Gen.,
¢ Treatmen! and

of one detainee, 4 multiday jock down for s
(citing Press Release, O
es Concerns thh Detame
also Tom Dreisbach, Gov
ntion, NPR (Aug. 16,2023,

| health care), ‘unsafe and

at 861 (Breyer, L, dissenting)

¢, DHS OIG Inspection Cit
ilities (Dec. 14, 2017)) see
conditions in ICE dete

Jennmgs, 138 S. Ct.
Dept of Homeland Sc
at ICE Detention Faci

ernment’s own

5:01

Care
igent'

“‘neghgent miedical care (including menta

exp'erts found tbarbaric’ and negli

AM) (repomng on the
racist abuse of detainees,

inappropriate pepper-spraying of mentally ill

s, contributed to detainee
partment of Homeland S
ion facllttncs betwccn 2017

c descnbcd receiving food
and other foreign

jal of

deaths” contained in
ecurity’s Office for
and 201 9).

ﬁlthy condmons,
er problems that, in some cas

detamees and oth
pared by cxpcrts from the De

mspcctnon rcports pre
Civil nghts and Civil Liberties after examining detent
Annex Detention Facility hav
flies, and sp:dcrs), hair,

[ndividuals at Golden State
ing for Justice: The Dent

ding cockroaches,
¢ for Immxgrant Justice,
atp.7 (April 2022) ava

contaminated with insects (inclt
s. See Cahfom:a Collaboranv Starv

trmon in Immxgranon Detent.

ilable at

objcct
5940622a6dc3.f df. At

ion,

Proper Nu

over 80% of dctamed individuals who responded to one survey

Mesa Verde Detention Facility,
d expired food. Id.

process claims balances: (1) the private
uch interest

said thcy had receive
32. The Mathews test for proccdural due:

ernmental action; (2) the risk of erroneous deprivation of s

. . Mathews v.

- No. 1:21-

r substitute safeguards; and 3
¢ or Acting Fi ield Off Dir.

e 15,2023), report and

WL 4]09421 (E.D. Cal. June 21,
ss claims and collecting cases

mterest threatened by gov

and the va!uc of addmona] o ) the government interest
drzdge 424 U.S. 319,335 (1
V-01812 TLN AC, 2023 WL 4

r}:endation ddop'!ed, No. 1:21

976); see also Sho v. Curren

014649, at *3 (E.D. Cal. Jun

C
-CV-1 812-TLN-AC, 2023

re com
2023) (ap
doing the s

plyihg Mathews factorsto a habeas pcuuoner sdue procc
ame). Here, each factor weighs in Pctmoncr *s favor, requiring this Court to ;Sromptly
oing detention. '

mment can justify their Ong

,ir liberty, the coré

g to evaluate whether the gove
has a weighty interest in thei

hold a hearin

33,  First, Petitioner indisputably

10
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' ’ncarceration-likc condit

Hjustify detention under their

‘ DIO

1The g0

' Marroqz':in _

U.S. at 690 (“Freedom from imprisonment. - - lies at

private interest at stake here. Zadvydas, 533

the heart of the liberty

being held in

»), Petitioner, who is
e lcngfh of his

regardless of th
e’ fundamental

[the Due Process Clause] prbtects.

itions,” has an overwhelming interest here,

¢ “any length of detention implicates the sam
L 7626414, at

20-cv-07819-WHO, 2020 W +6 (N.D. Cal. Dec.

mmlgratlon detention, because

rights. Rajnish v. Jenmngs No. 3:

22, 2020):
34. Second Petltloner will suﬁ'e
aring. Thc risk of erroneous depnv

without an indw:duahzed evidentiary he
is high, as ﬂlpy have been detamed sinc /gt 7 C/ 4 7 Z@% [escrtba el mesy afio en
por JCE]) without any evaluatidn of whether the govemment can

mdmduahzcd cxrcumstanccs

rivation of their liberty

r the'erroneous risk of dep
ation of their liberty

que comenzo Su detenciori
“[TThe risk of an erroneous
tral ' decisionmaker is substannal.”

ence of a hearing before a neu
itional proccdural safcguards—-

: rivation ( of liberty in the abs
y, “the probable value of add

dep
uf, 634 F.3d at 1092. Converse!
stification for his Jetention—is high, because Respondents

» Jimenez v. Wolf, No. 19-cv—07996-NC,

duallzed evaluation of the ju

an indivi
guards at all.

granting habeas petition for person who had

d virtually no proccdural safe

have provnde
2020) (

2020 WL 510347,
been detained for o
'35, Third,

+3 (N.D. Cal. Jan. 30,

ne year without 8 bond hearing)-
n Petitioner

ery low in continuing to detal

the govemment s mterest isv
interest at

neutral review. See Mathews, 424 U.S. at 335. The spec:ﬁc:

mment’s ability 10 continue.t

inue to detain 1hern for mont

o detain Petitioner, but rather the

without providing any
ualized

ths on end without any mdmd
iz v. Barr, 420 F. Supp- 3d 953, 964 (N.D. Cal. 2019); Henri
*5 (N.D. Cal. June 14, 2022)- The

iquez, 2022 WL 2132919, at x5,
es V. Bonnar, 362 F. Supp- 3d

stake here is not the gove
govcmmbnt’s ability to cont
iquez V.

review. See Marrogquin Ambri
Garland, No. 5: .22.CV-00869-EJD, 2022 WL 213291 9 at
of prowdmg an mdxvxdualxzed inquiry is minimal. See Henr

cost
ded this fact. See Lopez Reye

vernment has repeatedly conce
(N.D. Cal. 2019); Singh . Barr, (S.D. Cal. 2019);

Ambriz, 420 F. Supp. 3d at 964.

762,777 400 F. Supp. 3d 1005 1021

11
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| dete

‘|{and on

¢

an evidentiary

s applying these _standards in this

that Petitioner is entitled to

- 36. " In sum, the Mathews factors establish
hearing before 2 neutral adjudicator.’ Unsurprisinglys court

it have repeatedly held that

a hearing before 2 ncutral

prolonged detention without |
ero v. Wolf, No. 20-CV-

Circu
Romero Rom

rocess. See, e.g.

¥5 (N.D. Cal. Jan. 26, 2021) (holding that the pctmoncr s

ible with due process”

ad_;udncator violates procedural due P

08031-TSH 2021 WL 254435, at *2,
detention of Just over one year without 2 custo
. imenez, 2020 WL 510347, & petitionei’s
year withoui a custody hearing violated his due process rights énd
No. 18-CV-05321-J5C, 2019 WL 330906, at *1,*3 (N.D.
just over one year without a ‘

see also Singh V. Garland,

dy hearing Was “not compatl
and granting habeas); +1, *2, *4 (holding that the

detention of just over one
v. Bormar,

the peutioner"s detention for
ss rights and granting habeas);
5836048 at *6 (E.D. Cal. 2023
812—TLN—AC, 2023 WL 40

gfaﬁting habeas); Gonzalez
Jan. 25, 2019) (holding that
y hearing violates his due ;proce

01043- -EPG-HC, 2023 WL
-cv-Ol

Cal.
); Sho v. Current or

custod
14649 (E.D. Cal. 2023).

No. 1:23-cv-
Oj]~ ce Director, NO- 1:21

Acting F ield
This Court should so hold as well.
37. Rodriguez Diaz v. quland, 53 F. 4“' 1 189 (9th Cir. 2022) does not ﬂiSturb this
¢ Mathews test 10 hold that the detention of

§US.C.§ 1226(a), did not violate

25(b) and 1226(c), § 1226(2)

ond hearing at the outset of

result. In Rodrfguez Diaz, the Ninth Cirduit applied th

a noncitizen detained under a different detention statute,

th a¢ 1195, Unlike Sections 12

cedural due proocss 53F4
als receive an mdmduahzcd b

proc

mandates that detained individu
1 change in circumstances. See 8

bond hearings upon a materia
cision in Rodriguez Diaz was

istrative proceés under § 1226

ntion and provides for further
§ 1003,19(e)- The panel’s. de predlcated on the immediate

going availability of this admini

(a). 53 F.Ath at 1202

procedural protections that

joner in Rodriguez Diaz,

CFER.

gulations provide extensive

“Section 1226(a) and its im plementmg re
..M, Unlike the petit

e under other detention provisions . -

are unavailabl
zed review of his detention.’

o statutory access 10 individuali
:dered four non-

reasonableness test have consi
on is reasonable. German Santos v. Warden

Petitioner has n

38. Ahemanvely courts that apply a

exhaustive factors in determining whether detenti

12
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‘immigration relief, supra 71

‘|t his detentio

rr. Facﬂity 965 F.3d 203, 210-22 (3d Cir. 2020). The reasonableness inquiry is
fic. Id at 210, “The most im

v. Bonnar, No. 18-CV-05321

on of detention.” Id at
1, *5(N.D.
without 2

d his

Pike Cnty. Co
“highly fact-specifi
21 1; see also Gonzalez
Cal. Jan. 25, 2019) (concl
dy hearing weighed. strongl
cess rights and granting habe
» including (1) whether de

portant factor is the durati
-JSC, 2019 WL 330906 at
ntion for just over one year

y in favor of finding detention unreasonable, and violate

ding that the pentxoner s dete

ong with * all the other

custo
as). Duration is evaluated al

tention is likely 10 continue;

nt are meamngﬁllly differen

due pro
@n reasons for the delay,

circumstances,
nt from cnmmal

and (3) whether the condmons of conﬁneme

ed for a substantial léngth of time, supral 20

pumshment Id at211.
ner asserts their right to seek

39, - As noted Petitioner has been detain

s likely to contmue as Petitio
imate

unished for pursumg legm

-JD, 2020 WL 95633; at*3
rten

and Petitioner’s detention i
9. Nonmtxzens should not be p

No. 19-CV-07623
t that [Pentwner] could sho
courts

' Masood v. Barr,

eedings” to seek relief. See
(“[I]t ill suits the United States to SUBEES

and abandomng his asy]um ap

proc
(N D. Cal.Jan. 8, 2020)
n by giving up these rights 2
nt a continuance against the
including efforts to

phcatxon »). Thus,

ned it in good. faith to

noncitizen when they obtain
2023 WL

dez Gomez,

should not cou
obtain counsel. See Hernan

oval case, !
es] donot’

prepare theirrem
+4 (“The duration an these requests [for continuanc

nt liberty interest in his releas

d ﬁ_'cquency pf»
ontinued

2802230, at
e or his irreparable injury of €

diminish his significa
nces ata

oner’s confinement and experie

»). Moreover, Petiti
ditions of

d hearing.

for-profit prison contract demonstratc that thexr con

detentxon wuhout a bon
supra 9910,

or,

ate,
f crxmmal pumshmcnt See

confinement aré not meanmgfully dlffercm from those O

facility operated by a priv

24, 32. o |
' At Any Hearing, The , Government Must Justify Oligoing'Detention By Clear
And Convmcmg Evidence. ) ' :

inimum protections t0 ensure

40. Ata bond hearing, due process requires certain mi
ar the burden of prqof by

oncitizen’s detention is warranted: the govemment must be

thata n

13
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clear and convincing evidence to justify continued detention, taking into consideration available
not meet its burden, the noncitizcn’s ability

propnatc condmons of release
r the

alternatives 10 detention; and, if the government can
idered in determining the ap

to pay a bond must be cons
the. govcmment must bea

.41, - Tojustify prolon
n of proof by clear and conv

See Singh V- Holder, 638 F. 3d 1196,
'd on other grounds by

762, 781 (9th Cir. 2020), rev

Ed.2d 102 (2022) (“Jennmgs ’s rejection of layering [the

standard] onto § 1226(a) as a matter of statutory constru

stutional due process ! holdmg in Singh ") Sho, 2023 WL 4014649, at "‘5
hall bcar the burden in 2 const:tunonally

); Singh, 2023 |

34509, at *2

ged immigration detention,
ncitizen is @ danger or flight risk.
n Gonzalez v, Barr, 955 F.id

142 8. Ct.

incing ewdence that the no

burde
Alema

1203 (9th Cir. 201 1),

Garland v. AIeman Gonzalez,

clear ar'xd'convincin g

2057, 213 L.
ction cannot . . -

burden of proof

undercut our const!
(applying Singh and holding {hat the govemnment S
requlred bond hearing to
*g (same); Doe V.
ame) Pham v. Becerrd,

ifferent statutory provns:on
Garland, No. 3: 22-CV-03759—JD 2023 WL 19
No. 23—CV-0]288-CRB 2023 WL
dez Gomez V. Becerra, No. 2

3) (same) ‘Martinez Leiva v-
LE.S:v.

remedy detention under 3. d

WL 5836048, at
(N.D. Cal. Jan. 10, 2023) (s
*7 (N.D. Cal. Ma

3-CV-

r. 31,2023) (same); Hernan

4, 202
*9'(N. D Cal. May 26 2023);

*IO(N D. Cal. Sept. 27 2023) (same);
272, at *8 (N.D- Cal. Oct 4,

L 6232236 at*9 (N.D. Cal.
WL 6226374, at

2744397, at
01330-WHO, 2023 WL 280223

Becerra, No. 93-CV-02027-CRB,

0, at ¥4 (N. D. Cal. Apr
2023 WL 3688097, at

.CV-03783-BLF, 2023 WL 6317617, at
.CV-03621-JCS, 2023 WL 6519
ame); Gomez v. Becerra, No. 23-CV-03724-JCS, 2023 w
Garland, No. 23-CV-0 1025-AMO, 2023
Rodriguez Picazo V. Gar"idm'i, No. 23-CV'-02529-AMO, '
g. 21, 2023) (same) |
as permxtted cwnl "detention i

Becerra, No. 23
Singh Grewal v. Becerra, N0, 23

2023) (s

Sept. 25,

*4 (N.D. C
2023 WL 5352897 at*7 (N D. Cal. Au
Where the Supreme Court h

2023) (same), Henriquez V-

al. Sept. 25, 2023) (same);

n othcr contexts, it has

42.
the burden of proof by at least clear and convincing
holding pre-trial

U.S. 739, 750, 752 (1987) (up

» requiring “clear and conV!

rched on the fact that the Govcmment bore
evidence. See United States V. Salerno, 481
incing evidence” and

detention after a ssfall-blown adversary hearing

14
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1| and may lack

access to the noncitize

purpose

J

3

-83 (1992) (striking down
33 U.S. at 692 (finding

placed burdenon

Louisiana, 504 U.S. 71,81
the detainee); Zadwdas 5

review procedures deficient because inter alia, they

“a peutral decisionmaker’ *); Foucha v.

civil detention scheme that placed burden on

post-ﬁnal-order custody
detamee) | _
43. The requirement that the govemment bear the burden of proof by clear and
e;-factor balanciﬁ‘g test from

idence is also supported by application of the thre
wari individual’s P
53

424 U.S.319, 335 (1976) First,
ably substantial.” » See Rodriguez Diaz, -
ere the

fisk of error is great wh
oncxt:zens are often unrepresémed
S. 745, 763 (1982) (requiring

ause “numerous factors

convincing eV
rivate interest in

Ma‘thevw.'s' v, Eldridge,
d detention’ is unquest\on
gF.3dat 1208). Second the

ed attorneys and detamed n

‘freedom from prolonge
. 4th at. 1207 (citing Singh, 63

ment is represented by train

govém
Santosky v. Kramer, 455 U.

English proﬂczency See
rmination proccedmgs beca

ing’ "including that ' pafem

or members of iminority grou
detained noncmzcns

s subject 10
ps” and “[the

ing evxdencc at parental te

¢lear and convine
¢ombine 10 magnify the risk of erroneous factfindi
re oﬁen poor, U uneducated

ténﬁi‘riaﬁon proceedings ar
ed”). Moreover,
their ablhty to obtain legal

a bond hearing. See supra 1 32 Thxrd placing U the

xpert on the issues contest

s attorney usually will be ex

State
jons that scvercly hamper

erated in prison-like conditi

are incarc
and prepare for

ther evidence,
as the government has

assistance, gat
cost or inconvenience to it,

ernment imposes minimal

purden on the gov
it can use to make its

n’s immigration records and other information that it

case for continued detention- .
f Alternaﬁves To Detention. .

p. DueProcess Requires Consideration O
primary

temativcs to detention. The

qulres consideration of al
val.

44. - Due process also 1€
pearance during civil remo
y related to this purpose if

ght. See Bell v. Wolfish,

of xmmlgratlon detentlon is to ensure a noncitizen’s ap

Zadvyydas, 533 U.S. at 697.

tive conditions . of release th

proceedings- Detention is not reasonabl
at could mitigate risk of fli

ionally punitive ifitis

there are altern@
ntion may be unconstitutio

441 U.S. 520,53
program———the

8-39 (1979) (civil pretrial dete

its legitimate purpose)- ICE’s alternatives to detention

excessive in relation to

15
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: 'releasc
Cir. 1978) (en banc))- Therefo

|| public and ensu

success in ensuring

extraordinary
ercent. Hernandez

ision Appearance Program—has achieved

Intensive Supervi
pliance rates close to 100 pe

proéeedings, reaching com
991 (9th Cir. 2017) (obscrv “resulted ina 99A:

attcndance

appearance at removal
v. Sessions, 872 F.3d 976,

ing that ISAP

rate at final hearings™). Thus,

earings and a 95%
jonis

consxdered in determining , whether prolonged incarcerat

ndance rate at allEOIR h

,ﬁl_fetnatives to detention must be
warranted. '

| :res consideration ofa noncitiien’s ability to pay 8

jssibleifthe

45. Due process likewise requiré
fan indigent ‘for inability to post monéy bail’ is imperm¥:

ceat tnal could rcasonably b

ternate forms of

e assured by one of the al
3, 1058 (5th

V. Raxmvaler 572 F.2d 105

ropriate conditions of relea

bond. “Déte’ntion o

mdlvxdual s appearan
» Hernandez, 872 F.3d at 990 (quotmg Pugh
se for

re; when determining the app
3 consxdcratmn of ﬁnanclal

Martinez v. C’Iark 36 F. 4th

interest in protcctnng the

purposes; due process require:

le detained for jmmigration
ons of release.

peop
» Jd.; sée also

mrcumst

1219, 1231 (Sth Cir. 2022) (
ring the appearance of noncit

ances and alternative conditi
“Wh;le the governmen
izens in immigration proce

hout consideration of financit

result’ in a bond detcrmmatl

thada legmmatc
edings, we held [in

al circumstances

Heriz_andez] that detaining an indigent alien wit
and alternative release conditions was unlikely to on ‘reasonably
s legitimate interests.’ (citation omitted).” Y.

. cLAIM FOR RELIEE |
UE PROCESS CLAUSE OF THE FIFTH

THE U S. CONSTITUTION
ce the paragraphs above.

rbids the govemment from

related to the government'
AMENDMENT TO

VIOLATION OF THED

s and incorporates by referen

se of the Fifth Amendmem fo
f Jaw.” U.

46. Petitioner re-allege:

The Due Process Clau:

“WIthout due process © S. Const. amend. V.

47.

g any “person’ » of liberty
process requires that the

due

deprivin
" 48; To justify Petitioner’s ongomg prolongcd detention,
government establish, at an individualized hearing before a neutral decisionmaker, tl'xat
onvincing evidence of flight risk or danger,

Petitioner’s detention is justified by clearand €

16
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. u 4

nt whether a_ltcmatives'to detention could suﬁiclenﬂy mitigate that risk.

Petitioner’s 0ngoing prolonged detention without 2 hearing

ta’king’imo accou
49.  For these reasons,

violates due process. |
PRAYER FOR RELIEF
WHEREFORE, Peﬁtionér respectfully réquésts that this Court:

1) Assume Junsd:ctxon over this matter; :

2) Issue a Writ of Habcas Corpus, hold a ﬁearmg before this Céﬁrt if wan_'anted,
determine ﬂxat Petitioner’s detention is not justlﬁcd becausc the gc;vemfnqnt has
not established by clear and convmcmg cv:dence that Petitioner presems a risk of

and order

e altematwes to detentmn,

| ﬂight or danger in lighit of availabl
dmons of superv:s:on if necessary),

Petitioner’s release (with appropriate con
account Petitioner’s ability to pay a

3) In thé alternative, issue a Writ of Habeas Corpus ahd

within 30 days unless Res
judge where: ()to continue de
and convincing evidence that Petition

sideration of alternatives to detenti

taking into bond;
order Petitioner’s réleasc

re an iminig‘ration

sh by clear

even

pondents schedule 2 hearing befo

tention, the govemmem must establi

er presents a risk of flight o or danger,

on that could mitigate any risk that

after con
govemment cannot meet its

ease would present; and (2) if the

tion Judge order Petitioner’s release on appropriate

bility to pay a bond;

itioner’s ongoing pfolongégl detention violates the Due

Petitioner’s rel

burden, the immxgra
taking into account Petitioner 'sa

conditions of supervision,

4) Issue a declaration that Pet
endment; |
onable attorneys’ fees in this action, as

ice Act, 28 U.S.C. § 2412; and

ed for by the ,Equal Access to Justic
rther relief as the Court deems just and proper.

Process Clause of the F ifth Am

5) Award Pemxoner his costs and reaso:

provid

6) Grant such fu

17
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Date [Fecha] _  Printed Name [Nombre Impreso}

Sign rma

Detained in ICE Custody at: [check one/ mnrque uno]
425 Golden State Ave, Bakersfi eld, CA 93301

Mesa Verde Detention Facnmy,

' Golden State Annex, 61 1 Fromage Road MCFarIand CA 93250
22844 ergmla Boulevard Cahfomxa C:ty,

0

A"
Cahforma Clty Detention Faclluy,
CA 93505
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