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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MISSOURI 

SOUTHEASTERN DIVISION 

MARIA ESMERALDA ROSA LOPEZ, 

Petitioner, 

v. 

SAM OLSEN, Chicago Field Office Director 

U.S. Immigration and Customs Enforcement; 

TODD M. LYONS, Acting Director of Immigration 
and Customs Enforcement, IMMIGRATION AND 

CUSTOMS ENFORCEMENT (ICE); 
MARKWAYNE MULLINS, Secretary of the 

U.S. Department of Homeland Security; 
DEPARTMENT OF HOMELAND 
SECURITY; LT. ANDREW JOHNSON, Jail 
Administrator of the Saint Genevieve County 
Detention Center, in their official capacities, 

Respondents. S
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Case No. 1:26-CV-00112-SNLJ 

NOTICE OF FILING SUPPLEMENTAL, NON-BINDING AUTHORITY 

Petitioner Maria Esmeralda Rosa Lopez, by and through counsel, seeks to supplement the 

record with additional, non-binding authority bearing directly on this matter. These opinions 

were rendered by other courts in this district after this matter had been fully briefed, namely: 

e Mekonnen v. Stolzer, Case No. 1:26-cv-00122-AGF, 2026 U.S. Dist. LEXIS 

155546* (E.D. Mo. July 14, 2026); 

e Leal v. Stolzer, Case No. 1:26-CV-157-RWS, 2026 U.S. Dist. LEXIS 169475* 
(E.D.Mo. July 30, 2026); 

e Paez-Herrera v. Stolzer, Case No. 1:26-cv-00078-AGF, 2026 U.S. Dist. LEXIS 

169457* (E.D. Mo. July 30, 2026). 

For the Court’s convenience, copies of these opinions are attached as Exhibits 1, 2, and 3, 

respectively. Each of these opinions held that the Eighth Circuit decision of Avila v. Bondi, 170
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F.4th 1128 (8" Cir. 2026), did not foreclose a challenge to ICE detention on due process 

grounds. In each case, the district court granted the petition for writ of habeas corpus and 

ordered that a bond hearing be held within ten days of the order. 

Petitioner believes, as fully discussed in her Petition and Reply Brief, that because of the 

additional protections afforded to her as a Special Immigrant Juvenile and because removal is not 

reasonably foreseeable, the appropriate remedy in her case is immediate release. However, 

should this Court be inclined to order alternative relief in the form of a bond hearing before the 

Immigration Court, Petitioner respectfully requests that any such order expressly confirm that the 

burden of proof is on the Department of Homeland Security to establish flight risk and danger to 

the community by clear and convincing evidence. See Ochoa Ochoa v. Noem, No. 25 CV 10865, 

2025 LX 443010, at *18 (N.D. Ill. Oct. 16, 2025) (“When granting immigrant detainees’ habeas 

petitions, an ‘overwhelming consensus’ of courts have placed the burden on the government to 

prove by clear and convincing evidence that the detainee poses a danger or a flight risk”); see 

also United States v. Salerno, 481 U.S. 739, 750, 752 (1987) (upholding pre-trial detention 

* requiring “clear and convincing evidence” and “neutral where “full-blown adversary hearing, 

decisionmaker”); see also Foucha v. Louisiana, 504 U.S. 71, 81-83 (1992) (striking down civil 

detention scheme that placed burden on the detainee). 

As of the filing of this Notice, Petitioner has been in custody for 86 days, and her 

removal proceedings remain pending. 

Dated: August 12, 2026 Respectfully Submitted, 

_/s/ Laura Smith 
Laura Smith (IL ARDC 6300907) 

Laura@ChildrensLegalCenterChicago.org 
Children’s Legal Center
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(312) 722-6642 
Admitted Pro Hac Vice 

Javad Khazaeli (MO53735) 

javad.khazaeli@kwlawstl.com 

911 Washington Ave, Suite 211 

St. Louis, MO 63101
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connen v. Stolzer 

United States District Court for the Eastern District of Missouri, Southeastern Division 

July 14, 2026, Decided; July 14, 2026, Filed 

Case No. 1:26-cv-00122-AGF 

Reporter 

2026 U.S. Dist. LEXIS 155546 *; 2026 LX 363282; 2026 WL 2029972 

DAWIT ABRAHAM MEKONNEN, Petitioner, v. GARY STOLZER, Respondent. 

Counsel: [*1] For DAWIT ABRAHAM MEKONNEN, Petitioner: Abeba Attles, LEAD ATTORNEY, 

PRO HAC VICE, ATTLES LAW GROUP, Brockton, MA. 

For Gary Stolzer, Warden of Ste. Genevieve County Jail, Defendant: Shane Kyle Blank, LEAD 

ATTORNEY, UNITED STATES ATTORNEYS OFFICE - St. Louis, St. Louis, MO. 

Judges: AUDREY G. FLEISSIG, UNITED STATES DISTRICT JUDGE. 

Opinion by: AUDREY G. FLEISSIG 

Opinion 

MEMORANDUM AND ORDER 

Petitioner Dawit Abraham Mekonnen filed a petition for writ of habeas corpus pursuant to 28 U. § 

2241, arguing that he has been unlawfully detained at the Ste. Genevieve County Detention Center 

without a bond hearing in violation of his Fifth Amendment due process rights. He argues that he is 

entitled to release from detention or, alternatively, a bond hearing to determine whether continued 

detention is justified. 

Petitioner advances four arguments in support of his petition. First, he seeks to preserve his claim for a 

statutory bond hearing under $ ._ § 1226(a} for potential Supreme Court review in light of the circuit 

split on the issue.' Second, he contends that the denial of an individualized determination of bond violates 

the Fifth Amendment's Due Process Clause. Third, he argues that Avila does not apply to him to because 

he has filed a self-petition under the Violence Against Women Act (“VAWA") 8 USC § 

LIS4a)DAGii}—a visa available to victims of qualifying [*2] criminal activity—which does not 

require him to leave the United States before obtaining lawful permanent residence in this country. 

Finally, he maintains that his particular combination of circumstances, including his VAWA self-petition, 

the fact that he has a two-year old child who is a U.S. Citizen, and his prior humanitarian parole into the 

"In Avila vy Bondi, 170 ffi 1126 (8th Cir. 2026), a divided panel of the Eighth Circuit held, as a matter of statutory interpretation, that 

unadmitted noncitizens already present inside the United States are not entitled to a statutory bond hearing under 
instead may be subject to mandatory detention without bond under [1 S.¢° S$ /2?5cbu 2A} 

EXESSSSEE EXHIBIT 1
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United States under § U.S.C. § 1/82(d)(5\tA) following an initial detention in 2018, warrant a bond 

hearing under the Fifth Amendment's Due Process Clause. 

The Government filed its opposition to the petition on June 12, 2026, and on June 17, 2026, Petitioner 

filed a reply. The Court held a hearing on July 6, 2026. Following a hearing before an immigration judge 

on July 8, 2026, the parties filed status reports. Because the Court agrees that Petitioner's continued 
detention without an individualized bond hearing violates the Due Pr iause, the Court will grant 

the petition. 

BACKGROUND 

Petitioner is a citizen of Eritrea who entered the United States without inspection in December 2018, after 

fleeing alleged persecution in his home country. Petitioner was detained by immigration authoritics for 

approximately seven months but was then formally paroled into the United States for humanitarian 

reasons under 8 U.S.C. § 1/82(d\(S#A}. Petitioner married [*3] a naturalized U.S. citizen on May 30, 

2021, and the couple had a daughter born in the United States in February of 2023. 

At some point after entry, Petitioner filed for asylum and was subjected to removal proceedings before the 

San Francisco Immigration Court, but his removal proceedings and asylum case were ultimately 

administratively closed by joint request on December 21, 2023, after Petitioner's wife had filed a 1-130 

Petition for Alicn Relative. That petition for alien relative remains pending. However, as discussed below, 

Petitioner's wife has indicated that she will no longer support the petition. 

Petitioner claims that his marriage was physically, mentally, and financially abusive, and the couple 

separated in January of 2024. Pctitioner alleges that, before and after their separation, his wife indicated 

that she intended to withdraw her Petition for Alien Relative. Petitioner's wife and child reside in 

Washington state, and Petitioner claims that his wife has refused to allow Petitioner to contact their 

daughter. 

Petitioner was stopped by police in connection with a routine traffic matter on or about April 4, 2026. 

When the officer asked Petitioner about his immigration status, [*4] Petitioner answered truthfully and 

was taken into custody by Immigration and Customs Enforcement ("ICE") solely on the basis that he is a 

noncitizen without lawful admission to this country. Petitioner thereafter filed a VAWA 1-360 self- 

petition on May 12, 2026. At the hearing, counsel for Petitioner represented that she had been retained to 

file the VAWA self-petition prior to Petitioner's traffic stop, but she had not yet done so. Petitioner has no 

criminal record of any kind and is currently being detained at the Ste. Genevieve County Detention Center 

awaiting completion of removal proceedings. 

The Government contends that Petitioner is being properly detained without a bond hearing under & 

£ § (225(by2A), as an unadmitted noncitizen, regardless of his VAWA self-petition, and that 

Petitioner's due process claims fail under binding Eighth Circuit and Supreme Court precedent. 

DISCUSSION 

"Writs of habeas corpus may be granted by . . . the district courts . . . within their respective jurisdiction.” 

28 U.S.C. § 224 ita}. "Habeas is at its core a remedy for unlawful executive detention." Muna/ vy Geren.
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553 U.S 674, 693, 128 S. Ct. 2207, 171 L. Ed. 2d | (2008). A district court may grant a writ of habeas 

corpus if the petitioner "is in custody in violation of the Constitution or laws or treaties [*5] of the United 

States." 28 U.S.C. § 224 Ite)? 

As noted above, Petitioner raises four grounds for relief. Because the Court concludes that Petitioner is 

entitled to relief, in part, based on his claim under the Due Process Clause, the Court need not reach 

Petitioner's alternative arguments. 

Mandatory Detention 

According to the Government, Petitioner is being detained under § /225(b)(2\(A)}. For nearly three 

decades, the prevailing interpretation of § /225/b)(2A) counseled that unadmitted noncitizens found in 

the United States were eligible for bond during the pendency of immigration proceedings. Only recently, 

the Department of Homeland Security ("DHS") has newly interpreted this section to permit mandatory, 

indefinite detention of unadmitted noncitizens already present inside the United States without even the 
possibility of bond, rendering a bond hearing superfluous. See Avila, /70 F.4th 1128 (Sth Cir. 2026). 

The Government contends that the Eighth Circuit's decision in Avila, which is binding on this Court, 

forecloses any challenge to the Government's statutory authority to detain Petitioner without a bond 

hearing.} Petitioner argues that Avila's holding regarding § _1225(h)(2)(A) does not apply to VAWA self- 

petitioners like him that are not "seeking admission” in the same way the Avila petitioner [*6] was and, 

instead, may seek adjustment of status without first leaving the country. 

However, the Court need not resolve this issue. Even if § /225(h)(2)(A} applies to Petitioner and provides 

no statutory right to a bond hearing, Avila does not foreclose Petitioner from challenging his detention on 

due process grounds. Avilu, /70 #.4th at 1140 & n.& (Erickson, J., dissenting). And the Court agrees that 

Petitioner's detention without a bond hearing violates the Due Process Clause. 

Due Process 

"(T]he Due Process Clause provides that certain substantive rights—life, liberty, and property—cannot be 

deprived except pursuant to constitutionally adequate procedures." Cleveland Bd. Of Educ. v. Loudermill. 

470 U.S, 532. 541, 105 §. Ct. 1487. 84 L. Ed. 2d 494 (1985). As the Government concedes, the Fifth 

? Although Petitioner concedes that he has not cxhaustcd his administrative remedies, Petitioncr contends—and the Government apparently 

agrees—that exhaustion would be futile here, as ICE field offices in the Eighth Circuit are uniformly denying bond hearings, and the current 
dispute “presents a purely legal question requiring no further factual or procedural development." See Govt. Resp., ECF No. 7 at 5 n.5. 
Further, at the recent immigration hearing, the immigration judge indicated he lacks authority to grant a bond hearing. See ECF No. 16 at 2. 

3 While the Court is bound by the Eighth Circuit's ruling, the Court notes that the legal issue addressed in Avila is not settled, and at least four 
other circuits have disagreed with the Eighth Circuit's holding. See Barbosa da Curls v breden, 175 Flu ) (2d Cir. 2026) (holding 

that finding that $ /2. permissive detention scheme, rather than §_/ 532iA)'s mandatory detention scheme, governs the detention of 

noncitizens "who are already present in the United States and are determined not to be a flight risk or danger to the community . .. while their 
173 beth F123. pander Alvarer vy Worden, 

N (1 11h Cir. 2026) (same); Santitlan Quiroz v. App. LEXIS 19 
30,2026) (same); see also Castaiion 4th 828 

Bondi, 166 b4ih 494 (5th Cir, 2026) (adopting the same position as the Eighth Circuit in Avila). 

poy vs Rave Loves 



Filed: 08/12/ Oo
 

i) w io)
 1:26-cv-00112-SNLJ Doc 22-1 

#145 
“6 Page: 4 of 10 Pagel 10 

2026 U.S. Dist. LEXIS 155546, “6 

Amendment applies equally to citizens and noncitizens who have "enter[ed] the country." Zodvydas v. 

Davis, 533 U.S. 678, 693, 121 8. Ct. 2491, 150 L. Ed. 2d 653 (2001). Thus, noncitizens within the interior 

of the United States are entitled to the protections of the Due Process Clause, "whether their presence 

here is lawful, unlawful, temporary, or permanent.'"* Lopez-Campos v. Raverajt, 175 F.4th 713, 732 (6th 

Cir. 2026) (quoting Zadvvdas v, Davis, 533 U.S. at 693). 

"[W]hen the Government deals with deportable aliens, the Due Process Clause does not require it to 

employ the least burdensome means to accomplish its goal." Demore v. Kim, 538 U.S. 510, 528, 123 S. Ct. 
1708, 155 L. Ed, 2d 724 (2003). The Government enjoys more flexibility when dealing with noncitizens 

and "may make rules as to aliens that would be unacceptable [*7] if applicd to citizens." /d. « 2. 

However, while detention during removal proceedings may be a constitutionally permissible part of the 

deportation process, Deny 538 US. at 531, "the government's ability to detain noncitizens is not 

limitless." Lopez-Cumpos, 175 F.4th_at_732. Detention "should effectuate two regulatory goals: (1) 

ensuring the appearance of noncitizens at future immigration proceedings and (2) preventing danger to the 
community. Id. (citing Zadyvdas, 533 U.S. "Where immigration detention becomes needlessly 

prolonged and appears to no longer effectuate the regulatory goals of civil immigration detention, courts 

routincly hold that the Due Process Clause requires an individualized bond hearing to justify a 

noncitizen's continued detention." Lopez-Campos, 175 F.4ih at 732-33 (collecting cases). 

at 690), 

These principles establish the uncontroversial proposition that due process applies to detained noncitizens; 

they do not determine what qualifies as "constitutionally adequate procedures." Loudermill. 470 U.S. at 

54]. Typically, that question is answered by balancing three factors: (i) the private interest that will be 

affected by the official action; (ii) the risk of an erroneous deprivation of such interest through the 

procedures used, and the probable value, if any, of additional or substitute procedural safeguards, and 

(iii) [*8] the Government's interest, including the function involved and the fiscal and administrative 

burdens that the additional or substitute procedural requirements would entail. See Muthews v. Eldridge. 

424 U.S. 319, 335, 96 S. Ct. 893, 47 L. Ed. 2d 18 (1976). 

The Government rejects any application of the Mathews factors to Petitioner's habeas petition. Conceding 

that Avila answers only the statutory interpretation question of § /225/4)(2A) and says nothing of the 

due process concerns that might arise from mandatory detention pursuant to that statute, the Government 

still insists that Petitioner's due process claim is foreclosed. Relying on Bunvee v. Gurland, 115 F.4th 928 

(Sth Cir. 2024), and Demore vy. Kim, 538 U.S. 510, 123 S. C1. 1708, 155 L. Ed. 2d 724 (2003) the 

Government claims that Petitioner cannot challenge his detention pending removal, only the removal 

itself. The Court disagrees. 

+ Importantly, the habeas petition here seeks only release from detention or, alternatively, a bond hearing to determine whether continued 

detention is justified. Petitioner docs not challenge his removability, thus distinguishing this case from Department of Hoieland Sec.» 

Vhuruissiviam, 591 U.S. 103. 140 S, Ct. 1959, 207 L. bid. 2d 427 (2021), in which the Supreme Court rejected a habeas petition challenging 

an order for expedited removal. Although the Government does not cite or rely on Tiwnéssigiun, the Court recognizes its holding that 

noncitizens "at the threshold of initial entry"—or, as in the case of the /ihuruissigiam petitioner, stopped just 25 yards after crossing the 

border—have “only those rights regarding admission that Congress has provided by state, " $91 US. at 167, 140, But the due process right 

discussed by the Supreme Court in Ziuruissigiam was the right of a noncitizen at the border (or immediately after border crossing) to judicial 

review regarding the merits of his asylum application. Jd ar s (In this case, however, respondent did not ask 

be released. Instead, he sought entirely different relief: vacatur of his removal order and an order directing the Department to provide him 

with a new opportunity to apply for asylum and other relief from removal.") (cleaned up). Zhuruisségiam simply docs not apply to a 

noncitizen like Petitioner who was detained after residing within the United States for years and who is only challenging his detention. 
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4 e and Demore are distinguishable from the case at bar. See Jesus Alejandro GA. v. Blanche, Case 

pels {LMPAE CW), 2026 U. S Dist. LEXIS 108865, -2026 WL IRLEEE 38 at 168 (D. Minn, May 

with th fie! detention of a former lawful permanent resident convicted of peers crimes. 

at 930, Banyce's last conviction for robbery with a dangerous weapon prompted see authorities to 

begin deportation proceedings. /d. Because of his criminal convictions, Banyce was detained pursuant to § 

1226(¢)(1)(B) which required the Attomey General to detain "any alien who... is deportable by reason of 

having [*9] committed any offense covered in /227(a)(2)(A)(ii), (A}(iii), or (B)." Id. Banyee challenged 

his year-long detention pending removal on duc process grounds. While recognizing that “deciding what 

process is due ordinarily requires a form of interest balancing" id. az 933 (citing Mathews v. Eldridge), the 

Eighth Circuit ultimately rejected Banyec's duc process argument without any analysis of the Mathews 

factors. 

In reaching this conclusion, the Eighth Circuit relied heavily on the Supreme Court's decision in Demore 

v. Kim. Demore, like Banyee, involved a lawful permanent resident who was detained pursuant to § 

/226(¢) after multiple criminal convictions. The Demore Court found that the detainee was convicted 

“following the full procedural protections our criminal justice system offers." Demore 538 U.S. ar 513. 

The Court further noted that congressional evidence established that "deportable criminal aliens who 

remained in the United States often committed more crimes before being removed" and "that one major 

cause of the INS’ failure to remove deportable criminal aliens was the agency's failure to detain those 

aliens during their deportation proceeding.” /d. at 5/8. In light of these findings, the Court held that 

detention without an individualized bond hearing did not violate the detainee's due [*10] process rights. 

Critical to the Supreme Court's holding in Demore was Congress's "justifiabl[e] concern[] that deportable 

criminal aliens who are not detained continue to cngage in crime and fail to appear for their removal 

hearings in large numbers." /d. ai 5/3. In other words, detention was constitutionally permissible in 

Demore because it served the purpose of preventing criminal noncitizens from flecing prior to removal 

and increased the chance that removal could be successfully accomplished. Further, any due process 

concerns were mitigated because the noncitizens at issue "became deportable under § /226/c) only 

following criminal convictions that were secured following full procedural protections" that "reflect[ed] 

personal activity that Congress considered relevant to future dangerousness." /d_ ar 525 ngs 

Given the similarities between Demore and Bavvee, the Eighth Circuit in Banyee determined that it need 

not independently apply Mfaihews because "any balancing ha[d] already been done." Bunyee 1)5 F.4th at 

933. Both cases dealt with the same private interests: the right of a noncitizen to be free from detention 

pending deportation after criminal conviction. Both cases dealt with the same governmental interest: 

ensuring criminal noncitizens—which [#11] Congress found, based on express evidence, were 

particularly unlikely to reappear—would be present for their deportation proceeding. Both cases presented 

5 Likewise, the older precedent on which Banye and Demore relied, including Carisun ¥. L 96 L. Ed. 547 
: (detention of noncitizens participating in Communist activities) and Reno v. Foy 123 Ed 2d F 
} detention of noncitizen juveniles who could not be released to parents, legal guardians, or certain other adult antes, found 

detention without bond constitutional in part because of express legislative or administrative findings at the respective time periods regarding 
US a! 54%, and the uniquely 

in both cases, the Government 

provided some justification for detention, albeit on a categoris 
mandatory detention of every single unadmitted noncitizen." 
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the same risk of erroneous deprivation, which was mitigated by a criminal conviction that reflected 

personal activity that Congress considered relevant to future dangerousness. Because the interests and 

risks in Bunyee were identical to those in Demore, so too was the balance, and therefore the result. 

Nearly every factor that led the courts to uphold the detentions in Demore and Banvee differs from the 

current case. Those detained pursuant to §_/225/h)(2)A) need not have any criminal conviction or have 
done anything at all that may bear on their dangerousness or the assessment of whether they are a flight 

tisk. The only determination required to detain a noncitizen pursuant to § /225(h}(2)(A) is that they are an 
“applicant for admission" who is not "clearly and beyond a doubt entitled to be admitted." Detention is not 

limited to "a small segment of particularly dangerous individuals, say, suspected terrorists, but broadly to 

aliens ordered removed for many and various reasons, including tourist visa violations." Zadvyday. 533 

U.S. at 69] (emphasis in original). 

This is not to say that detention pursuant [*12] to § /225(b)(2A) is always impermissible. It only 

highlights the difference in the liberty interest of a noncitizen convicted of serious crimes versus one who 

has no criminal record, and the subsequent difference in the governmental interest in detaining a 

noncitizen who has demonstrated that he has characteristics that Congress reasonably associates with a 

higher risk of danger or flight risk versus its interest in detaining all noncitizens solely on the basis that 

they are removeable, which "bears no relation" to their dangerousness. Zadvydas, 533 U.S. at 691-92. 

In light of these differences, the Court concludes that neither Deore nor Banyee have “already done 

whatever balancing is necessary" for the particular type of detention at issue here.* Thus, the Court turns 

to the balancing test "ordinarily" required to determine what process is due, see Banyee. 115 F.4th at 933, 

and considers the factors set forth in Mathews v. Eldridge. 424 U.S. at 335: 

First, the private interest that will be affected by the official action; second, the risk of an erroneous 

deprivation of such interest through the procedures used, and the probable value, if any, of additional 

or substitute procedural safeguards; and finally, the Government's interest, including the function 

involved and the fiscal and administrative [*13] burdens that the additional or substitute procedural 

requirement would entail. 

i. Private Interest 

The private interest Petitioner claims in this habeas petition is a liberty interest to be free from detention, 

which is "the most elemental of liberty interests."7 Hamidi v. Rumsfeld, 542 U.S. 507, 529, 124 8. Ct. 2633, 

159 L. Ed. 2d 578 (2004), Besides that gencral interest, Petitioner's prior release on humanitarian parole to 

§The undersigned recognizes that other judges in this District have come to a different conclusion, e.g., Luo-Solet «. 
ZMMB. 2026 U.S. Dist. L £140, 2026 WL 1162233, at °2(ED. Mu, An 29, 2026), and respectfully disagrees with those conclusions. 

7Pctitioncr also asserts a liberty interest in the companionship of his two-ycar-old daughter, a U.S. citizen. Appearing to invoke a substantive 

duc process analysis, Petitioner asserts that his relationship with his daughter is a fundamental liberty interest entitled to the highest level of 

constitutional protection. ECF No. | at 10-11. The Government disputes that such a family relationship gives rise to any due process rights in 
the context of immigration proceedings, Dep't « Muftoz, 602 U8, S99, 1/44 §. Ct. 1812, 219 L, Ext. 2ct SOF (2024), among other cases. 

ECF No. 7 at 7-9. However, the Court need not 
finds that Petitioner has a meritorious due process claim arising from his liberty interest in being free from unnecessary detention without an 
individualized bond hearing. 

ess Petitioner's due process claim with respect to his relationship with his daughter as it
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live productive life in community and his compliance with all conditions of that release while petitioning 

for legal status through his I-130 and his VAWA self-petition create an interest in that continued liberty, 

at least without arbitrary revocation. 

“Courts have recognized the self-evident idea that an individual who has been released from custody to 

live a productive life in the community obtains a protected interest in their continued liberty." Rios 

Moreno v_ Blanche, No. 26-CV-2283 (LMP/DLM), 2026 U.S, Dist. LEXIS 1/8633, 2026 WL 1506306, at 

26) (collecting cases); see also Muse v. Mullin, No. 26-CV-4024-CIW-MAR,. 

2026 U.S. Dist. 81136, 2026 WL_/008532. ut *4 (ND. lowa Apr. 14, 2026) ("Here, petitioner 

acquired a liberty interest in release on his own recognizance when the government released him in 2023. 

The government has now arbitrarily revoked that interest by detaining him without demonstrating danger 

or flight risk."). “It is from this liberty interest that detention without an individualized bond hearing can 

become constitutionally impermissible, [*14] even if the detention has a theoretical end point." Lopez- 

Campos, 175 F.4th at 734. 

This Court recognizes that "Congress may make rules as to aliens that would be unacceptable if applied to 

citizens.” Demore, 538 U.S. ut 522. However, the recognition that Congress has more leeway to restrain 

the liberty interest of noncitizens than citizens does not extinguish a noncitizen's liberty interest in being 

free from imprisonment; such a holding would conflict with almost all Supreme Court precedent to 

consider this matter. Nor does the Government's flexibility mean that the liberty interest of citizens cannot 

inform Court's opinion on what process is due. See Zadvydas, 533 U.S. at 690 (applying principles 

relating to a citizen's liberty interest in being free from imprisonment and the associated due process 

concerns to noncitizens). 

Relatedly, the liberty interest to be free from detention of a noncitizen who has engaged in criminal 

activity is different than one who has not. The Government argues that so long as detention is related to an 

ongoing removal proceeding, the individual liberty interest is the same between noncitizens subject to 

removal because of their serious criminal convictions and those subject to removal solely because they 

were not lawfully admitted. [*15] This Court disagrees. It is well established that "[a] criminal defendant 

proved guilty after a fair rial does not have the same liberty intcrests as a free man." District Attorney's 

Office for Third Judicial Dist. v. Osborne, S. 52, 68. 129 S. Ct. 2308, 174 L. Ed. 2d 38 (2009), And 

our nation has a long history of depriving those who have had the full protection of the criminal justice 

system duc process rights in administrative proceedings which others arc entitled to. See, e.g., Hawker v. 

People of York, 170 U.S. 18Y, 196. 18S Cr 573, 42 L. Ed. 1002 (1898) (denying a doctor the right to 

contest the revocation of his medical license after a felony conviction because "the state is not secking to 

further punish a criminal, but only to protect its citizens . . . ."). Unsurprisingly, when the Court upheld the 

detention in Demore, it went out of its way to repeatedly highlight that the detainee in that case was 

subject to mandatory detention only after the full protection of the criminal justice process. Petitioner here 

has no criminal convictions. He has had no formal—or even informal—adjudication to suggest he is a 

flight risk or dangerous. Therefore, Petitioner's "most elemental liberty interest" is not diminished like the 

detainees in Deore and Bunyee. 

ii. Risk of Erroncous Deprivation 

As noted above, Supreme Court precedent convinces this Court that the Government's ability [*16] to 

detain noncitizens during removal proceedings is not limitless and should be tied to a regulatory goal of
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either (1) ensuring appearance at a future immigration proceeding or (2) preventing danger to the 
community, Zadvydus. ampos, 175 F.4th ut 732. Here, there is a 
significant risk that Petitioner has been and will be erroneously deprived of his interest in remaining free 
from unnecessary detention. Petitioner was given no opportunity to argue he was not a flight risk or 
dangerous. There have been no specific congressional findings pertaining to unadmitted noncitizens writ 

large similar in kind to the findings regarding criminal noncitizens in Demore. 

Petitioner's various petitions for lawful status also make it far from clear that removal is "reasonably 

foreseeable." The Petition for Alien Relative remains pending. More importantly, the Government 

conceded at the hearing before this Court, Petitioner's VAWA self-petition will be adjudicated by the U.S. 

Customs & Immigration Services ("USCIS"), not ICE or the immigration court. Petitioner asserts, and the 

Government does not dispute, that most VAWA self-petitions take approximately four years to adjudicate. 

The parties have indicated that both Petitioner [*17] and DHS have requested that USCIS expedite the 

approval process on any pending petitions, and the Government has represented expedition has been 

granted. However, there is no indication in the record how long that process will take. And the 

Government conceded at the hearing before this Court that the VAWA self-petition may impact 

Petitioner's removal proceeding and ultimately permit Petitioner to avoid removal. 

Petitioner has already been detained for more than three months, and there is no indication in the record 

that a decision regarding the VAWA self-petition is forthcoming in the near future or that removal is 
foresecable in the interim. As the Supreme Court has held, if removal is "not reasonably foreseeable," 

habeas courts "should hold continued detention unreasonable and no longer authorized" and should order 

release “conditioned on any of the various forms of supervised release that are appropriate in the 

circumstances." Zadvydes 3 U.S. at 700. 

But even "if removal is reasonably foresceable," the Supreme Court has cautioned that habeas courts 

should still "consider the risk of the alien's committing further crimes as a factor potentially justifying 

confinement within that reasonable removal period." [*18] Id. The Government has all but conceded that 

there is no suggestion of Petitioner committing any crime, presenting any other danger to society, or 

otherwise attempting to evade removal. Indeed, the Government has previously released Petitioner on 

parole and has sought to close his removal proceedings, leaving Petitioner to establish a life, family, and 

community ties in this country. The Government has not suggested any change in circumstances prior to 

Petitioner's current detention. In any event, an individualized bond hearing would ensure that detention is 

necessary to serve one or both of the regulatory goals sought to be served. 

iii. Government's Interest and Burden of Additional Procedure 

Although the Government certainly has an interest in ensuring the appearance of noncitizens at their 

immigration hearings and protecting the public from danger, it has not disputed that those interests would 

be adequately served by an individual bond hearing to assess whether Petitioner is a flight risk or 

dangerous. Nor has the Government offered any argument or evidence that providing an individual 

hearing would impose a significant burden, certainly not one that outweighs Petitioner's liberty [*19] 

interest. See, e.g., Lopez-Cumpos, 175 F.4th at 735 (holding that due process requires that noncitizens like 
Petitioner who are “long-tcrm law-abiding residents in the United States" should "have a forum to explain 

that their backgrounds and connections to their communities justify release on bond while they undergo 

their removal proceedings"); Barbosa da Cunha, 175 F.4ih ut 95 (holding that "mandatory detention of 
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noncitizens . .. who cannot be said, as a categorical matter, to pose a danger to the community or risk of 

flight{] for a substantial period of time would raise serious constitutional questions [where] the 

government has failed to explain how it would bear a reasonable relation to any legitimate, non-punitive 

purpose"); Purel v. Arnott, No. 6:26-CV-3207-MDH, 2026 U.S. Dist. LEXIS 88487. 2026 WL 1091195. at 

#4 (W.D. Mo. Apr. 22, 2626) ("A bond hearing would not undermine immigration enforcement; it would 

ensure that detention is exercised lawfully and in accordance with the Constitution. Here, the 

Government's interest in detaining Petitioner without Duc Process is minimal."). When asked at the 

hearing what harm there would be to the government if a hearing were to be granted, counsel could offer 

none.§ 

In short, the Court holds that Petitioner's continued detention under § /225 without a bond hearing 

violates the Due Process Clause, particularly considering Petitioner's [*20] pending VAWA self-petition 

and I-130 petition, prior humanitarian parole, and full compliance with conditions of parole. Therefore, 

the Court will grant the petition insofar as it seeks a prompt, individual bond hearing. In light of this relief, 

the Court need not address Petitioner's other claims. 

CONCLUSION 

Accordingly, 

IT IS HEREBY ORDERED that Petitioner Dawit Abraham Mekonnen's petition for a writ of habeas 

corpus under 2é .C. § 224] is GRANTED in part, as follows: 

1. By no later than ten (10) days from the date of this Order, the Government must provide Petitioner 

Dawit Abraham Mekonnen an individualized bond hearing before an immigration judge. 

2. If the Government does not provide Dawit Abraham Mekonnen with a bond hearing in accordance 

with this Order, the Government must immediately release Dawit Abraham Mekonnen from 

detention; and 

3. By no later than 5:00 p.m. on July 28, 2026, the Government must provide the Court with a status 

update concerning the results of any bond hearing conducted pursuant to this Order or, if no bond 

hearing was held, concerning the circumstances of Dawit Abraham Mekonnen's release from 

detention. 

A separate Judgment shall accompany this Memorandum and Order. 

/s/ Audrey G. Fleissig 

AUDREY [*21] G. FLEISSIG 

UNITED STATES DISTRICT JUDGE 

8 While the Government has suggested that granting a bond hearing in these cases will open the floodgates to the filing of frivolous alternative 

petitions like a VAWA self-petition, this case does not present such a situation. Petitioner's counsel attested as an officer of the court that she 

was hired before Petitioner was detained on April 4, 2026. Additionally, Petitioner was married to a lawful United States resident with whom 

he has a child. The Court has no reason to think that Petitioner's VAWA application is frivolous and therefore does not address how such a 

frivolous petition might influence the Mushens analysis.
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Dated this 14th day of July, 2026. 

JUDGMENT 

Pursuant to the Memorandum and Order issued herein on this day, 

IT IS HEREBY ORDERED, ADJUDGED, and DECREED that the petition of Dawit Abraham 
Mekonnen for a writ of habeas corpus under 28 U.S.C. § 224] is GRANTED in part, as follows: 

1. By no later than ten (10) days from the date of this Order, the Government must provide Petitioner 
Dawit Abraham Mekonnen an individualized bond hearing before an immigration judge. 

2. If the Government does not provide Dawit Abraham Mekonnen with a bond hearing in accordance 
with this Order, the Government must immediately release Dawit Abraham Mekonnen from 
detention; and 

3. By no later than 5:00 p.m. on July 28, 2026, the Government must provide the Court with a status 
update concerning the results of any bond hearing conducted pursuant to this Order or, if no bond 
hearing was held, concerning the circumstances of Dawit Abraham Mekonnen's release from 
detention. 

/s/ Audrey G. Fleissig 

AUDREY G. FLEISSIG 

UNITED STATES DISTRICT JUDGE 

Dated this 14th day of July, 2026. 

End of Document
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ion 

MEMORANDUM AND ORDER 

Petitioner Edwar Yhosman Garcia Leal filed a petition for writ of habeas corpus pursuant to 28 U.S.C. § 

2241, arguing that he has been unlawfully detained at the Ste. Genevieve County Detention Center 
without a bond hearing in violation of his Fifth Amendment due process rights. He argues that he is 

entitled to release from detention or, alternatively, a bond hearing to determine whether continued 

detention is justified. 

Petitioner contends that the denial of an individualized determination of bond violates the Fifth 

Amendment's Due Process Clause. He does not advance a statutory argument.’ The Government filed its 

opposition to the petition on July 20, 2026, and on July 21, 2026, Petitioner filed a reply. Because the 
Court agrees that Petitioncr's continued detention without an individualized bond hearing violates the Due 

Process Clause, the Court will grant the petition. 

BACKGROUND 

Cir, 2026), a divided panel of the Eighth Circuit held, as a matter of statutory interpretation, that 

$ 122 ind 
36 (Nish Cir, 

Mn Avila y Bondi, 17 
unadmitted noncitizens already present inside the United States are not entitled to a statutory bond hearing under SL 

instead may be subject to mandatory detention without bond under # 1/.8.C._ § /225¢bJt iy. Bondi, 170 bfth 1 

2026). 

Eman) EXHIBIT 2
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Petitioner is a citizen of Venezuela [*2] who entered the United States without inspection in November 

2021. Petitioner was detained by immigration authorities upon arrival and then released a few days later. 

Petitioner has complied with the conditions of his release and has no criminal history. He currently resides 

in Illinois with his family. 

In June 2026, Petitioner was taken into custody by Immigration and Customs Enforcement ("ICE") and 
was transferred to Ste. Genevieve County Detention Center, where he is currently detained. He has a 

pending asylum application. 

The Government contends that Petitioner is being properly detained without a bond hearing under 8 

U.S.C. § 1225(b)(2\(A), as an unadmitted noncitizen, and that Petitioner's due process claims fail under 

binding Eighth Circuit and Supreme Court precedent. The Government's Response does not contest any of 

the facts provided in the Petition. 

DISCUSSION 

“Writs of habeas corpus may be granted by . . . the district courts . . . within their respective jurisdiction." 

28 U.S.C. § 2241(a), “Habeas is at its core a remedy for unlawful executive detention." Munaf vy. Geren 

553 U.S. 674. 693, 128 S. Ct. 2207, 171 L. Ed. 2d_] (2008), A district court may grant a writ of habeas 
corpus if the petitioner “is in custody in violation of the Constitution or laws or treaties of the United 

States." [*3] 28 L.8.C. § 224I(c)? 

As noted above, Petitioner raises four grounds for relicf. Because the Court concludes that Petitioner is 

entitled to relief, in part, based on his claim under the Due Process Clause, the Court need not reach 

Petitioner's alternative arguments. 

Mandatory Detention 

According to the Government, Petitioner is being detained under $_/225()(2)(A), For nearly three 
decades, the prevailing interpretation of § /225(b)(2)(A) counseled that unadmitted noncitizens found in 

the United States were eligible for bond during the pendency of immigration proceedings. Only recently, 

the Department of Homeland Security ("DHS") has newly interpreted this section to permit mandatory, 

indefinite detention of unadmitted noncitizens already present inside the United States without even the 

possibility of bond, rendering a bond hearing superfluous. See Avila. 170 F.4th 1128 (81h Cir. 2026). 

The Government contends that the Eighth Circuit's decision in Avila, which is binding on this Court, 
forecloses any challenge to the Government's statutory authority to detain Petitioner without a bond 

hearing.? However, Avila does not foreclose Petitioner from challenging his detention on due process 

2 although Petitioner does not explain whether administrative exhaustion occurred, the Government notes that exhaustion would be futile 
here because the current dispute "presents a purcly legal question requiring no further factual or procedural development.” See Govt. Resp., 
ECF No. 10 at 4 n.5 (citing Cutiopata ». Noem. 2026 U.S, Dist. LEXIS 8134, 2026 WL 113567 at *1 (ILD. Mo. Jan. 15. 2026} (Lanahan, J.)). 

3 While the Court is bound by the Eighth Circuit's ruling, the Court notes that the legal issue addressed in Avila has not been addressed by the 
Supreme Court, and at Icust four other circuits have disagreed with the Eighth Circuit's holding. See Barbosa da Cunha v. Freden. 175 f-ih 

(holding that finding that § / "s permissive detention scheme, rather than § \(2A)'s mandatory detention 
scheme, governs the detention of noneitizens "who are already present in the United States and are determined not to be a flight risk or danger 
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grounds, Avila, 170 F 4th at 1140 & n.8 (Erickson, J., dissenting). And the Court agrees that Petitioner's 

detention without a bond hearing [*4] violates the Due Process Clause. 

Due Process 

"[T]he Due Process Clause provides that certain substantive rights—life, liberty, and property—cannot be 

deprived except pursuant to constitutionally adequate procedures." Cleveland Bd. Of Educ. v. Loudermill, 

470 U.S, 532, 541, 105 S. Ct. 1487. 84 L. Ed. 2d 494 (1985), As the Government concedes, the Fifth 

i ment applies equally to citizens and noncitizens who have “enter[ed] the country." Zadvydus v. 

Davis, 533 U.S. 678, 693, 121 8. Cr 2491, 150 L. Ed. 2d 653 (2001). Thus, noncitizens within the interior 

of the United States are entitled to the protections of the Due Process Clause, "whether their presence 

hete is lawful, unlawful, temporary, or permanent.'"4 Lopez-Cumpos v. Rayerali, 175 F.4th 713, 732 (61h 

(quoting Zadvydas vy. Davis, 533 US. at 693). 

"[W]hen the Government deals with deportable aliens, the Due Process Clause docs not require it to 

employ the Icast burdensome means to accomplish its goal." Demore S510, 528) 7239'S. Ct. 

708, 155 L. Ed. 2d 724 (2003), The Government enjoys more flexibility when dealing with noncitizens 

and "may make rules as to alicns that would be unacceptable if applied to citizens." /d. at 522. However, 

while detention during removal proceedings may be a constitutionally permissible part of the deportation 

process, Demore, 538 U.S. at 531, “the government's ability to detain noncitizens is not limitless." Lepez- 

Campos. 175 F. Detention "should effectuate two regulatory goals: (1) ensuring the appearance 

of noncitizens at future immigration proceedings and (2) preventing danger to the community. Id. 

(citing [*5] Za 5, a 690). "Where immigration detention becomes needlessly prolonged 

and appears to no longer effectuate the regulatory goals of civil immigration detention, courts routinely 

hold that the Due Process Clause requires an individualized bond hearing to justify a noncitizen's 

continued detention." Lopez-Campos. 175 F.4th at 732-33 (collecting cases). 

in, 538 

These principles establish the uncontroversial proposition that due process applies to detained noncitizens; 

they do not determine what qualifies as "constitutionally adequate procedures." Loudermill, 470 U.S. at 

541. Typically, that question is answered by balancing three factors: (i) the private interest that will be 

affected by the official action; (ii) the risk of an erroneous deprivation of such interest through the 

procedures used, and the probable value, if any, of additional or substitute procedural safeguards; and (iii) 

Cir, 20026) (same); 
0 Eth 1226, 

re pending."); Lopez-Campos v. Raveraft, | 75 Ie-lth 713, 722 (60 

Path 1258 (1 Ith Cir. 2026) (same); Sant 
to the community . . . while their removal proceedings 

cv Warden, Fed Det Ctr 

2026) (same); see also Cas 
202. 

mi, f 
Nowa U.S, Dept of Homeland Sec, 175 bftt 828 (7th Cir. 2026), 

(adopting the came position as the Eighth Circuit in Avila). 

+ Importantly, the habeas petition here seeks only release from detention or, alternatively. a bond hearing to determine whether continued 

detention is justified. Petitioner does not challenge his removability, thus distinguishing this case from Department of Homeland Sec. v 

Thueratssigiam, 591 U.S. 103, 140 8, Ct. 1959, 207 I. 21)20), in which the Supreme Court rejected a habeas petition challenging 

an order for expedited removal. Although the Government does not cite or rely on Siusaissieiam, the Court recognizes its holding that 

noncitizens "at the threshold of initial entry"—or, as in the case of the Fiwissiziam petitioner, stopped just 25 yards after crossing the 

border—have “only those rights regarding admission that Congress has provided by statute.” $9/ (/.S. ar 107, 1-40. But the due process right 

discussed by the Supreme Court in 7/1 ‘ame was the right of a noncitizen at the border (or immediately after border crossing) to judicial 
review regarding the merits of lis asylum application. ded. af 138-39; see also fa at 114 18 (“In this case, however, respondent did nor ask to 

be released. Instead, he sought entirely different relief: vacatur of his removal order and an order directing the Department to provide him 

with a new opportunity to apply for asylum and other relief from removal.") (cleaned up). Ziwruissiviam simply docs not apply to a 

noncitizen like Petitioner who was detained after residing within the United States for years and who is only challenging his detention. 



Case: 1:26-cv-00112-SNLJ Doc. #: 22-2 Filed: 08/12/26 Page: 4 of 9 Pag: ogi. Foro 

2026 U.S. Dist. LEXIS 169475, *5 

the Government's interest, including the function involved and the fiscal and administrative burdens that 

the additional or substitute procedural requirements would entail. See Mathew. 319, 

335, 96 §. Ct. 893, 47 L. Ed. 2d 18 (1976). 

_Eldridge. 424 

The Government rejects any application of the athews factors to Petitioner's habeas petition. Conceding 

that Avila answers only the statutory interpretation question of § /225/bj2)(A) and says nothing of the 
due process concerns that might arise [*6] from mandatory detention pursuant to that statute, the 

Government still insists that Petitioner's due process claim is foreclosed. Relying on Banyee v. Gurland. 

115 FAth 928 (8th Cir. 2024), and Demore vy. Kim, 538 U.S. 510, 123 S. Ct. 1708, 1535 L. Ed. 2d 724 

(2003) the Government claims that Petitioner cannot challenge his detention pending removal, only the 

removal itself. The Court disagrees. 

Banyee and Demore are distinguishable from the case at bar. See Jesus is Alejandro GA. v. Blanche. Case 

i 32 (LMP/ECW). 2026 N d 
18. 6). Neither involved the detention of unadmitted noncitizens under 

with the detention of a former lawful permanent resident convicted of multiple crimes. Banveo, 115 FAth 

at 930, Banyee's last conviction for robbery with a dangerous weapon prompted federal authorities to 

begin deportation proceedings. Jd. Because of his criminal convictions, Banyee was detained pursuant to § 

1226(c{1)(B} which required the Attorney General to detain "any alien who... is deportable by reason of 

having committed any offense covered in /227(a)(2)(Aj(ii), (A)fiit), or (B)." Id. Banyee challenged his 

year-long detention pending removal on due process grounds. While recognizing that "deciding what 

process is due ordinarily requires a form of interest balancing" id. ut 933 (citing Mathews v. Eldridge), the 

Eighth Circuit ultimately rejected Banyee's due process argument without any analysis of the Mathews 

factors 

In reaching this conclusion, the Eighth Circuit relied [*7] heavily on the Supreme Court's decision in 

Demore v. Kim. Demore, like Baivee, involved a lawful permanent resident who was detained pursuant to 

§ 1226(c) after multiple criminal convictions. The Demore Court found that the detainee was convicted 

"following the full procedural protections our criminal justice system offers." Demore 538 U.S. at 5/3. 

The Court further noted that congressional evidence established that "deportable criminal aliens who 

remained in the United States often committed more crimes before being removed" and "that one major 

cause of the INS' failure to remove deportable criminal aliens was the agency's failure to detain those 

aliens during their deportation proceeding." /d. at 5/8. In light of these findings, the Court held that 

detention without an individualized bond hearing did not violate the detainee's due process rights. 

Critical to the Supreme Court's holding in Demore was Congress's "justifiabl[e] concern[] that deportable 

criminal aliens who arc not detained continue to engage in crime and fail to appear for their removal 

hearings in large numbers." /d. ai 5/3. In other words, detention was constitutionally permissible in 

Demore because it served the purpose of preventing criminal noncitizens from fleeing prior [*8] to 

removal and increased the chance that removal could be successfully accomplished. Further, any due 

process concerns were mitigated because the noncitizens at issue "became deportable under § 1226(c) 

only following criminal convictions that were secured following full procedural protections" that 

"reflect[ed] personal activity that Congress considered relevant to future dangerousness.” fd. «i 95 

indon, 342 U.S, 524, 72 S. Cr. 5. 96 L. Ed. 547 

lores, 507 U.S. 292. 113 S$, Ct. 1439, 123 L Ed. 2d 1 
5 Likewise, the older precedent on which Banvee and Demore relied, including Carisu 

(detention of noncitizens participating in Communist activities) and Kero 
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Given the similarities between Demore and Banvee, the Eighth Circuit in Banyee determined that it need 

not independently apply Washews because “any balancing ha[d] already been done." Banyee 1/5 F.4th at 

933. Both cases dealt with the same private interests: the right of a noncitizen to be free from detention 

pending deportation after criminal conviction. Both cases dealt with the same governmental interest: 

ensuring criminal noncitizens—which Congress found, based on express evidence, were particularly 

unlikely to reappear—would be present for their deportation proceeding. Both cases presented the same 
risk of erroneous deprivation, which was mitigated by a criminal conviction that reflected personal 

activity that Congress considered relevant to future dangerousness. Because the interests and risks in 

Banyee were identical to those in Demore, so [*9] too was the balance, and therefore the result. 

Nearly every factor that led the courts to uphold the detentions in Demore and Banyee differs from the 

current case. Those detained pursuant to § /225/b)(2)(A) need not have any criminal conviction or have 

done anything at all that may bear on their dangerousness or the assessment of whether they are a flight 

risk. The only determination required to detain a noncitizen pursuant to $ /225/b)(2)(A) is that they are an 

"applicant for admission" who is not "clearly and beyond a doubt entitled to be admitted." Detention is not 

limited to "a small segment of particularly dangerous individuals, say, suspected terrorists, but broadly to 
aliens ordered removed for many and various reasons, including tourist visa violations." Zadvvdus. 333 

U 69/ (emphasis in original). 

1225¢b This is not to say that detention pursuant to $ /22.5/ j is always impermissible. It only highlights the 
difference in the liberty interest of a noncitizen convicted of serious crimes versus one who has no 

criminal record, and the subsequent difference in the governmental interest in detaining a noncitizen who 

has demonstrated that he has characteristics that Congress reasonably associates with a higher risk of 

danger or flight risk versus its interest [*10] in detaining all noncitizens solely on the basis that they are 

removeable, which "bears no relation" to their dangerousness. Zadvydas. 533 . at 691-92, 

In light of these differences, the Court concludes that neither Demore nor Banyee have “already done 

whatever balancing is necessary" for the particular type of detention at issue here.® As a result, the Court 

turns to the balancing test "ordinarily" required to determine what process is due, see Banyee. 115 hat 

933, and considers the factors set forth in Mathews v. Eldridge. 424 U.S. at 335: 

First, the private interest that will be affected by the official action; second, the risk of an erroneous 

deprivation of such interest through the procedures used, and the probable value, if any, of additional 

or substitute procedural safeguards; and finally, the Government's interest, including the function 

involved and the fiscal and administrative burdens that the additional or substitute procedural 

requirement would entail. 

(/993) (detention of noncitizen juveniles who could not be released to parents, legal guardians, or certain other adult relatives), found 
detention without bond constitutional in part because of express legislative or administrative findings at the respcctive time periods regarding 
“the evils of Communist activity” rendering such noncitizens "a menace to the public interest," Carlson. 2/2 U.S at 543, and the uniquely 

“difficult problems presented [with] arrests [of] unaccompanied alien juveniles,” Revo. ‘In both cases, the Government 

provided some justification for detention, albeit on a categorical or class-wide basis. No such class-wide findings exist here that would justify 

mandatory detention of every single unadmitted noncitizen." Seatillan Quiroz, 180 F.4th 1226, 2026 WL 1876709, at “17. 

6T recognize that other judges in this District have come to a different conclusion, ¢.g., Lugo-Solet ». Mullin, No, 1-26-C\ ZMB. 2026 US. 

Dist LEXIS 94140, 2026 WE Lu 2 16.. Mer Ain, 24, tti26}, and respectfully disagree with those conclusions. United 

District mae Judge Audrey G. Fleissig reached the opposite conclusion in *fekguner i. Stolzer, No. 1:26-CV-00122 AGF, 2 

6, 2028 WI, 2029972 (ED. Mo. July 14, 2026). Lagree with Judge Fleissig's legal analysis and adopt her reasoning from that 
case in this opinion. 
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i. Private Interest 

The private interest Petitioner claims in this habeas petition is a liberty interest to be free from detention, 

which is "the most elemental of liberty interests." Hamdi v. Rumsfeld, 542 US. 507, 529, 124 §. Ct. 2633. 

159 L. Ed. 2d 578 (2004). Besides that general interest, Petitioner's prior release from immigration 

detention, lack of [*11] criminal history, and his compliance with all conditions of that release while 

petitioning for asylum create an interest in that continued liberty, at least without arbitrary revocation. 

"Courts have recognized the self-evident idea that an individual who has been released from custody to 
live a productive life in the community obtains a protected interest in their continued liberty." Rios 

Moreno v_ Blanche. No. 26-CV-2283 (LMP/DL. 026 U.S. Dist. LEXIS 118633, 2026 WL 1506306. at 

[ 2026) (collecting cases); see also Muse v. Mullin, No. 26-CV-4024-CJW-MAR, 

: 1136, 2026 WL 1008532, ut *4 (N.D. lowa Apr. 14, 2026) ("Here, petitioner 

eniiied a liberty interest in release on his own recognizance when the government released him in 2023. 

The government has now arbitrarily revoked that interest by detaining him without demonstrating danger 

or flight risk."). "It is from this liberty interest that detention without an individualized bond hearing can 

become constitutionally impermissible, even if the detention has a theoretical end point." Lopez-Campos . 

175 F.4th at 734. 

This Court recognizes that _ Conerest may make rules as to aliens that would be unacceptable if applied to 

citizens." Demore, 538 U. 522. However, the recognition that Congress has more leeway to restrain 

the liberty interest of noncitizens than citizens does not extinguish a noncitizen's liberty interest in being 
free from imprisonment; such a holding would conflict with [*12] almost all Supreme Court precedent to 

consider this matter. Nor does the Government's flexibility mean that the liberty interest of citizens cannot 

inform Court's opinion on what process is due. See Zudvydas. 533 U.S. at 690 (applying principles 

relating to a citizen's liberty interest in being free from imprisonment and the associated due process 

concerns to noncitizens). 

ae 

Relatedly, the liberty interest to be free from detention of a noncitizen who has engaged in criminal 

activity is different than one who has not. The Government argues that so long as detention is related to an 

ongoing removal proceeding, the individual liberty interest is the same between noncitizens subject to 

removal because of their serious criminal convictions and those subject to removal solely because they 

were not lawfully admitted. This Court disagrees. It is well established that "[a] criminal defendant proved 

guilty after a fair trial does not have: the same liberty interests as a free man." District Attorney's Office for 

icial Dist. v. Oshor U.S. 52, 68. 129 S. 2308, 174 L. Ed. 2d 38 (2009), And our nation 

has a long history of depriving tow hig have had the full protection of the criminal justice system due 

process rights in administrative procecdings which others are entitled to. See, e.g., Hawker v. People of 

New York, 170 U.S. 189. 196, 18 S. Ct. 573. 42 L. Ed. 1002 (1898) (denying a doctor the right to [*13] 

contest the revocation of his medical license after a felony conviction because “the state is not seeking to 
further punish a criminal, but only to protect its citizens . . . ."). Unsurprisingly, when the Court upheld the 

detention in Demore, it went out of its way to repeatedly highlight that the detainee in that case was 

subject to mandatory detention only after the full protection of the criminal justice process. Petitioner here 

has no criminal convictions. There is no indication that Petitioner has had any formal—or even 

informal—adjudication to suggest he is a flight risk or dangerous. Therefore, Petitioner's "most elemental 

liberty interest” is not diminished like the detainees in Demore and Banvyee. 
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ii. Risk of Erroneous Deprivation 

As noted above, Supreme Court precedent convinces this Court that the Government's ability to detain 

noncitizens during removal proceedings is not limitless and should be tied to a regulatory goal of either 

(1) ensuring appearance at a future immigration proceeding or (2) preventing danger to the community. 
Zadyxdas, 533 U.S. ut 690; see also Lonez-Campos, 175 F.4th at 732. Here, there is a significant risk that 

Petitioner has been and will be erroneously deprived of his interest in remaining free from 

unnecessary [*14] detention. Petitioner was given no opportunity to argue he was not a flight risk or 

dangerous. There have been no specific congressional findings pertaining to unadmitted noncitizens writ 

large similar in kind to the findings regarding criminal noncitizens in Demore. 

Petitioner has already been detained for thirty days, and there is no indication in the record that a decision 

regarding his asylum application is forthcoming or that removal is foreseeable in the interim.” As the 

Supreme Court has held, if removal is "not reasonably foreseeable,” habeas courts "should hold continued 

detention unreasonable and no longer authorized" and should order release "conditioned on any of the 

various forms of supervised release that are appropriate in the circumstances." Zadvydas. 533 U.S. at 700. 

But even "if removal is reasonably foreseeable," the Supreme Court has cautioned that habeas courts 

should still "consider the risk of the alien's committing further crimes as a factor potentially justifying 

confinement within that reasonable removal period." Jd. The Government has not suggested that Petitioner 

has committed any crime, presented any other danger to society, or otherwise attempted to evade 

removal.’ Indeed, [*15] the Government has previously released Petitioner, leaving Petitioner to establish 

a life, family, and community ties in this country. The Government has not suggested any change in 

circumstances prior to Petitioner's current detention. In any event, an individualized bond hearing would 

ensure that detention is necessary to serve onc or both of the regulatory goals sought to be served. 

iii. Government's Interest and Burden of Additional Procedure 

Although the Government certainly has an interest in ensuring the appearance of noncitizens at their 

immigration hearings and protecting the public from danger, it has not disputed that those interests would 

be adequately served by an individual bond hearing to assess whether Petitioner is a flight risk or 

dangerous. Nor has the Government offered any argument or evidence that providing an individual 

hearing would impose a significant burden, certainly not onc that outweighs Petitioner's liberty interest. 

See, e.g., Lopez-Campos, 175 4th at 735 (holding that due process requires that noncitizens like 

Petitioner who are "long-term law-abiding residents in the United States" should “have a forum to explain 

that thelr backgrounds and connecuons wo their communities justify ["16] release on bond while they 

7'The Government contends that Petitioner's asylum-based argument does not provide a basis for habeas corpus relief because an “alien is to 

remain detained" while waiting for a “credible fear interview." The Government argues that even if “an immigration officer determines 

following the credible fear interview that such fear is credible, ‘the alien shall be detained for further consideration of the application for 

asylum.’ " (citing 8 U.S.C § / ‘Biii)). The Government does not, however, explain whether Petitioner was detained because he was 

2 for a credible feur interview or pending further consideration of his asylum application. There is no indication that a decision on 
Petitioner's asylum application is imminent. Regardless, the Court need not address any asylum-based arguments because it finds that 
Petitioner is entitled to an individualized bond hearing under the Due Process Clause. 

’ The Government states that “it docs not appear that Petitioner has any criminal record." ECF. No. 10 at 10.
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undergo their removal proceedings"); Barbosa da Cunha, 175 F.4th at 95 (holding that "mandatory 
detention of noncitizens . . . who cannot be said, as a categorical matter, to pose a danger to the 
community or risk of flight[] for a substantial period of time would raise serious constitutional questions 
[where] the government has failed to explain how it would bear a reasonable relation to any legitimate, 
non-punitive purpose"); Patel v. Arnott, No. 6:26-CV-3207-MDH, 2026 U.S. Dist. LEXIS 88487, 2026 WL 
1091195, at *4 (W.D. Mo. Apr. 22. 2026) ("A bond hearing would not undermine immigration 
enforcement; it would ensure that detention is exercised lawfully and in accordance with the Constitution. 
Here, the Government's interest in detaining Petitioner without Due Process is minimal."). 

In short, the Court holds that Petitioncr's continued detention under §_/225 without a bond hearing 
violates the Due Process Clause, particularly considering Petitioner's pending asylum application, lack of 
criminal history, and compliance with all conditions of his prior release from immigration detention. 
Therefore, the Court will grant the petition insofar as it seeks a prompt, individual bond hearing. In light 
of this relief, the Court need not address Petitioner's other claims. 

CONCLUSION 

Accordingly, 

IT IS HEREBY ORDERED that Petitioner Edwar [*17] Yhosman Garcia Leal's petition for a writ of 
habeas corpus under 28 U.S.C. § 2241] is GRANTED in part, as follows: 

1. By no later than ten (10) days from the date of this Order, the Government must provide Petitioner 
Edwar Yhosman Garcia Leal an individualized bond hearing before an immigration judge. 

2. If the Government does not provide Edwar Yhosman Garcia Leal with a bond hearing in 
accordance with this Order, the Government must immediately release Edwar Yhosman Garcia Leal 
from detention; and 

3. By no later than 5:00 p.m. on August 11, 2026, the Government must provide the Court with a 

status update concerning the results of any bond hearing conducted pursuant to this Order or, if no 

bond hearing was held, concerning the circumstances of Edwar Yhosman Garcia Leal's release from 
detention. 

A separate Judgment shall accompany this Memorandum and Order. 

/s/ Rodney W. Sippel 

RODNEY W. SIPPEL 

UNITED STATES DISTRICT JUDGE 

Dated this 30th day of July, 2026. 

JUDGMENT 

Pursuant to the Memorandum and Order issued herein on this day,
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IT IS HEREBY ORDERED, ADJUDGED, and DECREED that the petition of Edwar Yhosman 

Garcia Leal for a writ of habeas corpus under 28 U.S.C. § 224/ is GRANTED in part, as follows: 

1. By no later than ten (10) days from the date [*18] of this Order, the Government must provide 

Petitioner Edwar Yhosman Garcia Leal an individualized bond hearing before an immigration judge. 

2. If the Government does not provide Edwar Yhosman Garcia Leal with a bond hearing in 

accordance with this Order, the Government must immediately release Edwar Yhosman Garcia Leal 

from detention; and 

3. By no Jater than 5:00 p.m. on August 11, 2026, the Government must provide the Court with a 

status update concerning the results of any bond hearing conducted pursuant to this Order or, if no 

bond hearing was held, concerning the circumstances of Edwar Yhosman Garcia Leal’s release from 

detention. 

/s/ Rodney W. Sippel 

RODNEY W. SIPPEL 

UNITED STATES DISTRICT JUDGE 

Dated this 30th day of July, 2026. 

End of Document
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Opinion 

MEMORANDUM AND ORDER 

Petitioner Pedro Pacz-Herrera filed a petition for writ of habeas corpus pursuant to 28 U.S.C. § 2247, 

which he amended with the assistance of appointed counsel. Petitioner argues that he has been unlawfully 

detained at the Ste. Genevieve County Detention Center without a bond hearing in violation of his Fifth 

Amendment due process rights. He argues that he is entitled to release from detention or, alternatively, a 

bond hearing to determine whether continued detention is justified. The Court agrees that Petitioner's 

continued detention without an individualized bond hearing violates the Due Process Clause. Therefore, 

the Court will grant the petition. 

BACKGROUND 

Petitioner is a citizen of Columbia who entered the United States on or about September 12, 2022, was 

encountered by border patrol, and was thereafter processed, fingerprinted, and was granted parole into the 

United States on his [*2] own recognizance. Although the parole stamp of the Department of Homeland 

Security ("DHS") stated that parole extended through November 19, 2022 (ECF No. 12-1 at 4), DHS did 

not detain Petitioner on that date or for more than three years thereafter. Instcad, DHS continued to 

supervise Petitioner in the community through its Immigration and Customs Enforcement ("ICE") 

reporting mechanisms, including telephone reporting. ECF No. 22 at 8. 

Since his parole, Petitioner has complied with all requirements of his order of release, has appeared for all 

routine check-ins, has not violated any terms of his supervision, and has had no violations or criminal 

aE EXHIBIT 3



Case: 1:26-cv-00112-SNLJ Doc. #: 22-3 Filed: 08/12/26 Page: 2 of 10 PagelD # 162 = Page Z of 10 
2026 U.S. Dist. LEXIS 169457, *2 

convictions other than a traffic citation for operating a vehicle without a license. Further, since his parole, 
Petitioner has obtained an Employment Authorization Document ("EAD") for temporary permission to 
work in the United States, a social security number, and a driver's license, and he has paid taxes. 

On February 10, 2026, Petitioner appeared a local ICE office for a scheduled, routine check-in, and at that 
check-in, DHS served Petitioner with an administrative warrant for his arrest and a Notice to Appear 
("NTA"), which the Government [*3] alleges automatically terminated his active parole status. ICE 
agents took Petitioner into custody that day. Petitioner has been detained at the Ste. Genevieve County 
Detention Center for more than five months with no bond hearing. 

According to the parties (ECF Nos. 22 & 23), Petitioner was placed in removal proceedings before the 
Kansas City Immigration Court. At a master calendar hearing in the immigration court, Petitioner 
admitted the factual allegations in the NTA; conceded inadmissibility under 8 U.S.C. § 1/82/(a\(6iA), 
entry without admission; and declined to designate a country of removal. The immigration judge sustained 
the factual allegations, sustained the charge of inadmissibility, and designated Colombia as the country of 
removal. However, Petitioner also applied for asylum, withholding of removal, and protection under the 
Convention Against Torture. On June 22, 2026, the immigration court held a hearing on Petitioner's 
application for asylum, and on July 1, 2026, the immigration judge issued a written decision denying 
asylum, withholding of removal, and protection under the Convention Against Torture. 

In their filings, the parties acknowledge that Petitioner intended to appeal the immigration [*4] judge's 
decision to the Board of Immigration Appeals ("BIA"). The Court takes judicial notice from publicly 

available records that Petitioner's appeal was received by the BIA on July 14, 2026, and is currently 
pending. See Dep't of Justice, EOIR Automated Case Information, available at 
https://acis.eoir.justice.gov/en/ (last accessed July 30, 2026). 

The Government contends that Petitioner is being properly detained without a bond hearing under 8 

USC. § 1225(b\(2)A}, as an unadmitted noncitizen, and that Petitioner's due process claims fail under 

binding Eighth Circuit and Supreme Court precedent. 

DISCUSSION 

"Writs of habeas corpus may be granted by . . . the district courts . . . within their respective jurisdiction." 

28 1. § 224/(a), "Habeas is at its core a remedy for unlawful executive detentio: unaf v. Geren, 

553 U.S. 674, 693, 128 §. Ct 2207, 171 L. Ed. 2d j (2008). A district court may grant a writ of habeas 
corpus if the petitioner "is in custody in violation of the Constitution or laws or treaties of the United 
States." 29 US.C. § 224} ic)! 

The Court concludes that Petitioner is entitled to relief, in part, based on his claim under the Due Process 

Clause. To the extent that Petitioner raises claims other than his duc process claim, the Court need not 

reach those alternative claims. 

1 Although Petitioner concedes that he has not exhausted his administrative remedies, Petitioner contends—and the Government agrees—that 
exhaustion would be futile here, as ICE field offices in the Eighth Circuit are uniformly denying bond hearings, and the current dispute 
“presents a purcly Iegul question requiring no further fuctual or procedural development." See Govt. Resp., ECF No. 23 at 5 n.6
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Finality of Order of Removal and Statutory [*5] Authority for Detention 

Because Petitioner has been subject to an order of removal by an immigration judge, which was entered 

after he filed the instant habeas petition, the Court must consider which statute governs his detention. 

After an order of removal becomes final, a noncitizen's detention converts to detention under § U.S.C_§ 

/231{a), and any habeas petition challenging detention must address the constitutionality of detention 

under that statute. See, e.g., Mukhtaroy y. Warden Lasalle ICE Processing Ctr.. No. 1:25-CV-02127, 2026 

U.S. Dist. LEXIS 112391, 2026 WL 1419/54, at *l (WD. La. May 20, 2026) (describing the change in 

analysis when a final order of removal has been issued while a habeas petition is pending). 

Although Petitioner has been ordered removed by an immigration judge, he has appealed that order of 

removal to the BIA, and that appeal is still pending. Accordingly, his order of removal has not become 

final. See 8 CFR A ees see also Hidalgo Nunez v. Bondi, No. 3:25-CV-01771 SEC P, 2026 U.S. 

be 3 (W.D. La. June 1, 2026) ("And an order of removal 

becomes acites eh final when the BIA dismisses an alien's appeal of that order."). As such, the 

Court concludes, and the Government does not dispute, that Petitioner is still being detained under § 

£225tb)(2 (Aj, which applies prior to a final order of removal. 

For nearly three decades, the prevailing interpretation of $ /225(bj(2)(A) was that unadmitted noncitizens 

found in the United States were eligible [*6] for bond during the pendency of immigration proceedings. 

Recently, however, DHS has changed course and interpreted this section to permit mandatory, indefinite 

detention of unadmitted noncitizens already present inside the United States without even the possibility 
of bond, rendering a bond hearing superfluous. See Avila v. Bondi, 170 F.4th 1128, 1136 (8th Cir. 2026). 

The Government contends that the Eighth Circuit's decision in Avila, which is binding on this Court, 

forecloses any challenge to the Government's statutory authority to detain Petitioner without a bond 

hearing.? However, even if § /225¢)(2)(A) applies to Petitioner and provides no statutory right to a bond 

hearing, Avila does not foreclose Petitioner from challenging his detention on due process grounds. Avila. 

170 F.Ath at 1140 & n.8 (Erickson, J., dissenting). And the Court agrees that Petitioner's detention without 

a bond hearing violates the Due Process Clause. 

Due Process 

"[TJhe Due Process Clause provides that certain substantive rights—iife, liberty, and property—cannot be 

deprived except pursuant to constitutionally adequate procedures." Cleveland Bd. Of Educ. v. Loudermill, 
470 U.S. 532, 541, 105 8. Ct. 1487, 84 L. Ed. 2d 494 (1985). As the Government concedes, the Fifth 
Amendment applies equally to citizens and noncitizens who have "enter[ed] the country." Zadvvdas v. 

not settled, and at least four 

Cunha v. Freden, 1275 b+ (2d Cir. 2026) (holding 
mandatory detention scheme, governs the detention of noncitizens 

while their removal 

Warden, Fed. Det 
16 (10th Cir, 2026) 

2? While the Court is bound by the Eighth Circuit's ruling, the Court notes that the: legal issue addressed in 

other circuits have disagreed with the Eighth Circuit's holding. See Bar 
that § /226r.'s permissive detention scheme, rather than $. bil 

“who are oS Dresent in the United States and are determined not to be a flight risk or danger to the community 

Campos v. Raycrafi, 175 tie 713, 722 t 20261 (same); Herz 
2026 WI. ame), Santillan Outs 

(same); S. Dep't of Homele 

F 4th 494 (Sih Cir. 2026) (adopting the same position as the Eighth Circuit in Avila). 
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Davis, 533 U.S. 678, 693, 121 §. Ct, 2491, 150 L. Ed. 2d 653 (2001). Thus, noncitizens within the interior 

of the United States are entitled to the protections [*7] of the Due Pi Clause, “whether their 

presence here is lawful, unlawful, temporary, or permanent." Lopez-Cumpos v. Raveraft, 175 F.dth 713. 

732 (6th Cir. 2026) (quoting Zadvydas v. Den: 

"[W]hen the Government deals with deportable aliens, the Due Proce. 

employ the least burdensome means to accomplish its goal." Demore v. i 3 s 

1708, 155 L. Ed. 2d 724 (2003), The Government enjoys more flexibility when dealing with noncitizens 

and “may make rules as to aliens that would be unacceptable if applied to citizens." /d. at 522. Detention 

during removal proceedings may be a constitutionally permissible part of the deportation process. 

Demore, 538 U.S. at 531, 

Clause does not require it to 

However, "the government's ability to detain noncitizens is not limitless." Lopes-Campos, 175 F.4th at 

732. Rather, Supreme Court precedent counsels that detention should effectuate two regulatory goals: (1) 

ensuring the appearance of noncitizens at future immigration proceedings and (2) preventing danger to the 

community. Zadyvdas. 533 U.S. at 690; see also Santilian Quiroz, 180 F.4th 1226, 2026 WL 1876709, at 

*16 (“If the detention i is civil and nonpunitive, like the immigration detention here, that reason must rise to 

the level of a strong special justification."). "Where immigration detention becomes needlessly prolonged 

and appears to no longer effectuate the regulatory goals of civil immigration detention, courts routinely 

hold that the Due Process Clause requires an individualized bond hearing to justify [*8] a noncitizen's 

continued detention." Lopez-Campos. 175 F.4th at 732-33 (collecting cascs). 

These principles establish the uncontroversial proposition that due process applies to detained noncitizens; 

they do not determine what qualifies as "constitutionally adequate procedures." Loudermill, 470 U.S. at 

541. Typically, that question is answered by balancing three factors: (i) the private interest that will be 

affected by the official action; (ii) the risk of an erroncous deprivation of such interest through the 

procedures used, and the probable value, if any, of additional or substitute procedural safeguards; and (iii) 

the Government's interest, including the function involved and the fiscal and administrative burdens that 

the additional or substitute procedural requirements would entail. See Mathews v. Eldridge, #24 U.S. 319, 

335, 96 S.Ct. 893, 47 L. Ed. 2d 18 (1976). 

The Government rejects any application of the AZathew:s factors to Petitioner's habeas petition. Relying on 

Banvee x. Garland, 115 F 4th 928 (Sth Cir. 2024), and Demore. 538 U.S. 510, the Government claims that 

Petitioner cannot challenge his detention pending removal, only the removal itself. The Court disagrees. 

3 Importantly, the habeas petition here sccks only release from detention or, alternatively, a bond hearing to determine whether continued 

detention is justified. Petitioner docs not challenge his removability, thus distinguishing this case from Department of Homeland Sec 

Thuraissiviam, S91 U.S. 103, 140 8. Ct 1959, 207 1. Eid. 2d 427 (21020), in which the Supreme Court rejected a habeas petition challenging 

an order for expedited removal. In 7. 2, the Supreme Court held that noncitizens “at the threshold of initial entry"—or, as in the 

case of the Thur petitioner, stopped just 25 yards after crossing the border—have "only those rights regarding admission that 
Congress has provided by statute.” 40. But the due process right discussed by the Supreme Court in Tiwerurssigiz was the 

right of a noncitizen at the border (or immediately after border crossing) to judicial review regarding the merits of his asylum application. /l. 
18.3 1117-18 ("In this casc, however, respondent did not ask to be released. Instead, he sought entirely differem relief: ut 138-39, see also 

vacatur of his removal order and an order directing the Department to provide him with a new opportunity to apply for asylum and other 

relief from removal.”) (cleaned up). ‘Vue 1 simply does not apply to a noncitizen like Petitioner who was detained after residing 

within the United States for years and who is only challenging his detention. 
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As the undersigned has previously held in Mekonnen vy. Stolzer, No. /:26-CV-00122-AGF. 2026 U.S. Dist. 

LEXIS 1555-46, 2026 WL 2029972 (E.D. Mo. July 14, 2026), Banyee and Demore are distinguishable from 

the case at bar. See also Jesus Alejandro G.A. y. Blanche. No. 26-cv-1932 (LMP/ECW), 2026 U.S. Dist. 

LEXIS 108865, 2026 WL 1383138 at *6-8 (D. Minn. May 18, 2026), Neither Bam involved 

the detention of unadmitted noncitizens under § /225())(2)(A). 

Banvee dealt with the detention of a former lawful permanent [*9] resident convicted of multiple crimes. 

Bi 115 F.4th at 930. Banyee's last conviction for robbery with a dangerous weapon prompted federal 

authorities to begin deportation proceedings. Jd. Because of his criminal convictions, Banyee was detained 

under § /226(c)(])(B) which required the Attorney General to detain “any alien who... is deportable by 

reason of having committed any offense covered in /227(a)(2WA)(iij, (AMiii), or (Bj." Id. Banyee 

challenged his year-long detention pending removal on due process grounds. While recognizing that 
"deciding what process is due ordinarily requires a form of interest balancing" id. at 933 (citing Mathews 

v. Eldridge), the Eighth Circuit ultimately rejected Banyee's due process argument without any analysis of 

the Mathews factors. 

In reaching this conclusion, the Eighth Circuit relied heavily on the Supreme Court's decision in Demore. 

Like Banyee, Demore involved a lawful permanent resident who was detained pursuant to § /226(c) after 

multiple criminal convictions. As the Supreme Court noted, the detention at issue occurred "following the 

full procedural protections our criminal justice system offers." Deore 535 . The Supreme 

Court further noted that congressional evidence established that "deportable criminal aliens who remained 

in the United States often committed [*10] more crimes before being removed" and "that one major cause 

of the [Immigration and Naturalization Service's] failure to remove deportable criminal aliens was the 

agency's failure to detain those aliens during their deportation proceeding." Jd. at 3/8-/9. In light of these 

findings, the Supreme Court held that detention without an individualized bond hearing under § /226/c 

did not violate a detainee's due process rights. 

Critical to the Supreme Court's holding in Demore was Congress's “justifiabl{e] concern{] that deportable 

criminal aliens who are not detained continue to engage in crime and fail to appear for their removal 

hearings in large numbers." /d. ar 5/3. In other words, detention was constitutionally permissible in 

Demore because it served the purpose of preventing criminal noncitizens from fleeing prior to removal 

and increased the chance that removal could be successfully accomplished. Further, any due process 

concerns were mitigated because the noncitizens at issue "became deportable under § /226fc) only 

following criminal convictions that were secured following full procedural protections" that "reflect[ed] 

personal activity that Congress considered relevant to future dangerousness." /d. at 525 n.9.4 

Given similarities between Demore and Banyee, the [*11] Eighth Circuit in Bunvee determined that it 

need not independently apply hews because Demore had “already done whatever balancing [was] 

(dctention of noncitizens participating in Communist activities) and Reno vy. More: 

i (detention of noncitizen juveniles who could not be released to parents, legal guardians, or certain other adult relatives), found 

1 the respective time periods regarding detention without bond constitutional in part because of express legislative or administrative findings 
"the evils of Communist activity" rendering such noncitizens "a menace to the public interest,” ails: dat 3/48, and the uniquely 

“difficult problems presented [with] arrests [of] unaccompanied alien juveniles," Ren Tn both cases, the Government 
provided some justification for detention, albcit on a categorical or class-wide basis. No such class-wide findings exist here that would justify 
mandatory detention of every single unadmitted noncitizen.” Suwutillun Quiroz | f, 2026 WL L 9, at 17. 
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noncitizen to be free from detention pending deportation after criminal conviction. Both cases dealt with 

the same governmental interest: ensuring criminal noncitizens—which Congress found, based on express 

evidence, were particularly unlikely to reappear—would be present for their deportation proceedings. And 

both cases presented the same risk of erroneous deprivation, which was mitigated by a criminal conviction 

reflecting personal activity that Congress considered categorically relevant to future dangerousness. 
Because the interests and risks in Banyee were identical to those in Demore, so too was the balance, and 

therefore the result. 

Nearly every factor that Icd the courts to uphold the detentions in Demore and Banvee differs from the 

current case. Those detained pursuant to § /225(b){2\A) need not have any criminal conviction or have 

done anything at all that may bear on their dangerousness or the assessment of whether they are a flight 

risk. The only determination required to detain a noncitizen pursuant to § /225(h)(2)(A) is that they [*12] 

are an "applicant for admission" who is not “clearly and beyond a doubt entitled to be admitted.” In other 

words, detention is not limited to "a small segment of particularly dangerous individuals, say, suspected 

terrorists, but broadly to aliens ordered removed for many and various reasons, including tourist visa 

violations." Zadvydas, 533 U.S. at 69] (emphasis in original). 

This is not to say that detention pursuant to § /22.5(bj(2)(A) is always impermissible. It only highlights the 

difference in the liberty interest of a noncitizen convicted of serious crimes versus one who has no 

criminal record, and the subsequent difference in the Government's interest in detaining a noncitizen with 

characteristics that Congress has categorically associated with a higher risk of danger or flight risk versus 

its interest in detaining all noncitizens solely on the basis that they are removeable, which "bears no 

relation" to their dangerousness. Zedvvdas, 533 U.S. at 691-92. 

In light of these differences, the Court concludes that neither Demore nor Buanyee have "already done 

whatever balancing is necessary" for the particular type of detention at issue here.5 Thus, the Court turns 

to the balancing test “ordinarily” required to determine what process is due, see Banyee. 115 Ftth at 933, 

and considers the [*13] factors sct forth in Mathews v. Eldridge, 424 U.S. at 333: 

First, the private interest that will be affected by the official action; second, the risk of an erroneous 

deprivation of such interest through the procedures used, and the probable value, if any, of additional 

or substitute procedural safeguards; and finally, the Government's interest, including the function 

involved and the fiscal and administrative burdens that the additional or substitute procedural 

requirement would entail. 

i. Private Interest 

The private interest Petitioner claims in this habeas petition is a liberty interest to be free from detention, 

which is "the most elemental of liberty interests." Humdi v. Rumsfeld, 542 US. 507, 529. 124 8, Ct. 2633. 

159 L. Bd. 2d 578 (2004), Besides that general interest, Petitioner's prior release on parole to live 

productive life in community and his compliance with all conditions of that release create an interest in 

that continued liberty, at least without arbitrary revocation. 

5The undersigned recognizes that other judges in this District have come to a different conclusion, ¢.g., Lugo-Solet 

MB, 2026 U.S. Dist, LEXIS 94140, 2026 WL 1162233, (ED. Mo. Apr 29, 2026), and respectfully disagrees wi 
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"Courts have recognized the self-evident idea that an individual who has been released from custody to 

live a productive life in the community obtains a protected interest in their continued liberty." Anthony 

Javier_R. Mv. Blanche, No, 26-CV-2283 (LMP/DLM), 2026 _L Dist. LEXIS 118633, 2026 WL 

1506306, at *8 (D. Minn. May 29, 2026) (collecting cases); see also Muse v. Mullin, No. 26-CV-4024- 

CIW-MAR, 2026 U.S. Dist. LEXIS 81136, 2026 WL 1008532, at *4 (N.D, lowa Apr. 14, 2026) (Here, 

petitioner acquired a liberty interest in release on his own recognizance [*14] when the government 
released him in 2023. The government has now arbitrarily revoked that interest by detaining him without 

demonstrating danger or flight risk."). “It is from this liberty interest that detention without an 

individualized bond hearing can become constitutionally impermissible, even if the detention has a 
theoretical end point." Lopez-Campos, 175 F4th at 734. 

This Court recognizes that "Congress may make rules as to aliens that would be unacceptable if applied to 

citizens." Demore, U.S. at 522. However, the recognition that Congress has more leeway to restrain 

the liberty interest of noncitizens than citizens does not extinguish a noncitizen's liberty interest in being 

free from imprisonment; such a holding would conflict with almost all Supreme Court precedent to 
consider this matter. Nor does the Government's flexibility mean that the liberty interest of citizens cannot 

inform Court's opinion on what process is duc. See Zadvydas, 533 U.S. at 690 (applying principles 

relating to a citizen's liberty interest in being free from imprisonment and the associated due process 

concerns to noncitizens). 

Relatedly, the liberty interest to be free from detention of a noncitizen who has engaged in criminal 

activity is different than one who has not. [*15] The Government argues that so long as detention is 

related to an ongoing removal proceeding, the individual liberty interest is the same between noncitizens 

subject to removal because of their serious criminal convictions and those subject to removal solely 

because they were not lawfully admitted. This Court disagrees. It is well established that " ‘fal criminal 

defendant proved guilty after a fair trial does not have the same liberty interests as a free man." Distric 

Attorney's Office for Third Judicial Dist. v. Osborne. 537 U.S. 52, 68, 129 S. Ct. 2308, 174 L. Ed. 2d 38 

(2009). And our nation has a long history of depriving those who have had the full protection of the 

criminal justice system due process rights in administrative proceedings which others are entitled to. See, 

¢.g., Hawker v. People of New York, 170 U.S. 189, 196, 18 S. Ct, 573, 42 L. Ed. 1002 (1898) (denying a 
doctor the right to contest the revocation of his medical license after a felony conviction because “the state 

is not seeking to further punish a criminal, but only to protect its citizens . . . ."). Unsurprisingly, when the 

Court upheld the detention in Demore, it went out of its way to repeatedly highlight that the detainee in 

that case was subject to mandatory detention only after the full protection of the criminal justice process. 
Petitioner here has no criminal convictions. He has had no formal—or even informal—adjudication [*16] 

to suggest he is a flight risk or dangerous. Therefore, Petitioner's "most elemental liberty interest" is not 

diminished like the detainees in Demore and Banyee. 

ii. Risk of Erroneous Deprivation 

As noted above, Supreme Court precedent convinces this Court that the Government's ability to detain 

noncitizens during removal proceedings is not limitless and should be tied to a regulatory goal of cither 

(1) ensuring appearance at a future immigration proceeding or (2) preventing danger to the community. 

Zadyvdas, 533 U.S. at 690; see also Lopez-Campos, 175 F.4th at 732; Santillan Quiroz, 180 F.4th 1226. 

2026 WE 1 876709 at 6. Here, there is a significant risk that Petitioner has been and will be err ‘oneously 
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deprived of his interest in remaining free from unnecessary detention. Petitioner was given no opportunity 

to argue he was not a flight risk or dangerous. There have been no specific congressional findings 

pertaining to unadmitted noncitizens writ large similar in kind to the findings regarding criminal 

noncitizens in Demore. 

Petitioner has already been detained for more than five months, and the parties do not indicate how long 
his appeal before the BIA will be pending. However, even if removal is reasonably foreseeable at some 

unknown future date, the Supreme Court has cautioned that habeas courts should still [*17] "consider the 

risk of the alien's committing further crimes as a factor potentially justifying confinement within that 

reasonable removal period.” Zadvydas, 533 U.S. at 700. 

The Government has not pointed to any risk of Petitioner committing any crime, presenting any other 

danger to society, or otherwise attempting to evade removal. Indeed, the Government has previously 
released Petitioner on parole, leaving Petitioner to establish a life, employment, and community ties in this 

country. Nor has the Government suggested any change in circumstances prior to Petitioner's current 

detention. In any event, an individualized bond hearing would ensure that detention is necessary to serve 

one or both of the regulatory goals sought to be served. 

iii. Government's Interest and Burden of Additional Procedure 

Although the Government certainly has an interest in ensuring the appearance of noncitizens at their 

immigration hearings and protecting the public from danger, it has not disputed that those interests would 

be adequately served by an individual bond hearing to assess whether Petitioner is a flight risk or 

dangerous. Nor has the Government offered any argument or evidence that providing an individual 

hearing would impose [*18] a significant burden, certainly not one that outweighs Petitioner's liberty 

interest. See, e.g., Lopez-Campos, 175 F.4th ut 735 (holding that due process requires that noncitizens like 

Petitioner who are “long-term law-abiding residents in the United States” should "have a forum to explain 

that their backgrounds and connections to their communities justify release on bond while they undergo 

their removal proceedings"); Barbosa da Cunha, 175 F.4th at 95 (holding that "mandatory detention of 

noncitizens . .. who cannot be said, as a categorical matter, to pose a danger to the community or risk of 

flight{] for a substantial period of time would raise serious constitutional questions [where] the 

government has failed to explain how it would bear a reasonable relation to any legitimate, non- ee 

purpose"), Pare! v. I 7, 2026 WL 1091195, at 

#4 (W. 26) ("A bond hearing ule i not undermine immigration enforcement; it saul 

ensure that detention is exercised lawfully and in accordance with the Constitution. Here, the 

Government's interest in detaining Petitioner without Due Process is minimal."). 

In short, the Court holds that Petitioner's continued detention under § /225(4i(2)(A) without a bond 

hearing violates the Due Process Clause, particularly given Petitioner's prior parole, full compliance with 
conditions of parole, [*19] and the length of time he has already been detained. Therefore, the Court will 

grant the petition insofar as it seeks a prompt, individual bond hearing. Jn light of this relief, the Court 

need not address Petitioner's other claims. 

CONCLUSION
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Accordingly, 

IT IS HEREBY ORDERED that Petitioner Pedro Paez-Herrera's petition for a writ of habeas corpus 

under 28 U.S.C. § 2247 is GRANTED in part, as follows: 

1. By no later than ten (10) days from the date of this Order, the Government must provide Petitioner 

Pedro Paez-Herrera an individualized bond hearing before an immigration judge. 

2. If the Government docs not provide Petitioner Pedro Paez-Herrera with a bond hearing in 

accordance with this Order, the Government must immediately release Petitioner Pedro Paez-Herrera 

from detention; and 

3. By no later than 5:00 p.m. on August 12, 2026, the Government must provide the Court with a 

status update concerning the results of any bond hearing conducted pursuant to this Order or, if no 

bond hearing was held, concerning the circumstances of Petitioner Pedro Paez-Herrera's release from 

detention. 

A separate Judgment shall accompany this Memorandum and Order. 

/s/ Audrey G. Fleissig 

AUDREY G. FLEISSIG 

UNITED STATES DISTRICT JUDGE 

Dated this 30th [*20] day of July, 2026. 

JUDGMENT 

Pursuant to the Memorandum and Order issued herein on this day, 

IT IS HEREBY ORDERED, ADJUDGED, and DECREED that the petition of Pedro Paez-Herrera for 

a writ of habeas corpus under 28 U.S.C. § 224] is GRANTED in part, as follows: 

1. By no later than ten (10) days from the date of this Order, the Government must provide Petitioner 

Pedro Paez-Herrera an individualized bond hearing before an immigration judge. 

2. If the Government does not provide Petitioner Pedro Paez-Herrera with a bond hearing in 

accordance with this Order, the Government must immediately release Petitioner Pedro Paez-Herrera 

from detention; and 

3. By no later than 5:00 p.m. on August 12, 2026, the Government must provide the Court with a 

status update concerning the results of any bond hearing conducted pursuant to this Order or, if no 

bond hearing was held, concerning the circumstances of Petitioner Pedro Paez-Herrera's release from 

detention 

/s/ Audrey G. Fleissig 

AUDREY G. FLEISSIG
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