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Magistrate Judge Michelle L. Peterson

UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

NICO FRANCISCO FRANCISCO, Case Nb. 2:26-cv-00890-MLP

Petitioner, FEDERAL RESPONDENTS’!

V. RETURN MEMORANDUM
JULIO HERNANDEZ, et al., Noted for Consideration:
April 6, 2026
Respondents.
L. INTRODUCTION
U.S. Immigration and Customs Enforcement (“ICE”). detains Petitioner Nico Francisco

Francisco at the Northwest ICE Processing Center pursuant to 8‘U.S.C. § 1225(b). In 2022,

immigration officers encountered Petitioner shortly after he unlawfully entered the United States
as an unaccompanied minor. U.S. Department of Homeland Security (“DHS”) released Petitioner
to the Department of Health and Human Services Office of Refugee Resettlement. Ultimately,

Petitioner was released to the custody of his brother. Petitioner is now an adult. While released

! Respondent Bruce Scott is not a Federal Respondent and is not represented by the U.S. Attorney’s Office.
FEDERAL RESPONDENTS’ RETURN MEMORANDUM UNITED STATES ATTORNEY
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TACOMA, WA 98402
(253)428-3800
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he has been granted Spec1a1 Imm1grant Juvemle classification with deferred action and has
’u'"( f l‘ ‘:'«’{th rultit" :

applied for relief from rernoval w1th U S. C1tlzensh1p and Irnmrgratron Services (“USCIS”).

R ,{ ]
In February 2026, ICE arrested Petrtloner at a scheduled ICE check-in and he has been
S }‘,\ } tg_ ~E:'f‘rf. “li IR C
placed in removal proceedlngs Petltloner asserts that procedural due process required wrltten
e e e

notice and a pre-deprivation hearing before aneutral decrsronmaker prior to his re-detention. Pet
99 67-70. The Petition seeks h1s release from 1mm1grat10n custody

Petitioner further requests that thrs Court permanently enjoin “his re-detention during the

‘}."" : ][ .' s!_l ll"‘"!
pendency of -his removal proceedlngs absent wntten notice and a hearing prior to re-detention

SSTRE TSN E T

) -“I i

or danger to the commumty and thdt no alterhatw‘e\s’to detentlon would mitigate those risks.” Pet |

Prayer for Relief, 112 Re‘ detentronlls spec’ulatry’el and thls Court should not grant relief urhen

the circumstances of any pos51ble future re;detentlbn cannot be determined (for instance 1f

Petitioner were to commit a v1olentﬂcr.1.n‘1e or become subj ect toa final order of removal). Lucena-
e e

.‘!tx AAA
H b

(“the specific circumstances of redetentlon drlve what process is due”). Accordingly, this request

should be denied. See Torres v, Hermoszllo No 2:25-cv-02687-LK, 2026 WL 145715, at *8

S

(W.D. Wash. Jan. 20, 2026) '

GAL TANDARD

It is axiomatic that f‘[t] "

Corp. v. Allopath Servs., Inc 54.':'::'”U’S | 546 552 (2005) (1nternal quotatrons omitted). “[T ]

day.” Dep’t of Homeland Sec. v, Thurazsszgzam 591 U.S. 103, 125 n.20 (2020). Title 28 U.S.C.

§ 2241 provides district courts w1th Jurlsdrcuon to hear federal habeas petitions.
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Pyean ey

jurisdiction. They possess only that power authorlzed by onstitution and statute.” Exxon Mobzl :

PR l( "J-"- SR R ;o :

where Respondents must prove by clear and conv1nc1ng ev1dence that [Petitioner] is a ﬂ1ght nsk K

Ojeda v. Noem, No. 2:26- cv-00085-BAT 2026 WL 279353 at *3 (W.D. Wash. Feb. 3, 2026) .

urts f i eiUnlted States . . . are courts of limited

scope of habeas has been tlghtly regulated by statute from the Judiciary Act of 1789 to the present i
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-~ To warrant a grant of habeas corpus the burden is on the petltloner to prove that his or

her custody is in violation of the Consututlon 1 WS, or treati th' “Umted States. See28 U.S.C.

§ 2241(0)(3) Lambert v. Blodgett, 393 F 3d 943; 969 n.16 (9th Cll‘ 2004)

, 1IL DETENTIO AND RELEASE AUTHORITIES
i Detentlon under 8 U.S.C. 1225(b
_. Petltloner is an apphcant for adm1ss1on ICE. detai EPe‘u’uoner pursuant to 8 U.S.C.

§ 1225 (b)(2)(A) Buenrostro-Mendez v BOnd 166 F 4th 494 498 (5th ClI’ 2026) (affirming the

:.| ‘

govemment s position that aliens Who have not been admltted or are not entitled to be admitted

t ‘*)!'.

lo the United States are “apphcants for admlssmn Who are subject to ‘mandatory detention under

, Sectlon 1225(b)(2)(A)). Congress estabhshed the expedlted removal process in 8 U.S.C. § 1225 |

to ensure that the Executive could expedlte rem ' val of ahens lackmg a legal basis to remain in
F J ! Blen

49 (2010) See also Dep t of Homeland
.{l S0 ::f

(f:v‘ .'2 it
e51gnated port of arrival. 8 US.C. §

o

1225(a)(1) ‘As the Fifth C1rcu1t recently found ahens who are:present without adrmss1on in the
AN ];'l.}:»z'f:“” f) '.’_:l:‘

Umted States are “apphcants for admlsSI‘on” as deﬁned ln ISec1:1on 1225(a)(1) Buenrostro-

1201 PACIFIC AVE., STE. 700
TACOMA, WA 98402
(253) 428-3800
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we agree with the Fifth C1rcu1t that the ordmary meanlngs of the phrases ‘applicant for admlss1on

: [lu R 0 oo
and ‘seeking admission’ are the same ”)._ ‘;‘[W]hlle‘an ahen remains an applrcant for admlss1on
o !

e BT
B b ”. R
he is also ‘presently seelclng admlssmn durmg th1s ttme regardless of whether he takes any

_h

further affirmative steps to ga1n admlttan uenrostro-Mendez 166 F.4th at 402.” Id., at *3

r,‘.,‘gp,i,. by ’.‘[ i

1225()2)(A). Id, at*6.

i ]l '[

‘for urgent humanitarian reasons o 1gn1ﬁcant pubhc beneﬁt § 1182(d)(5)(A) ? Jennmgs v

Ir e .l'.\ i

|{” ] “ )lh Vf~..‘ : m"f!-!f i:"‘}§f~ v
the time for whrch parole was authonzed or upon serv1ce of a charglng document for e1ther

o LT PR TR S

1229a. 8 C.F.R. §§212. 5(e)(15: y

status that he or she had at the t1me of parole See zd

802 F. Supp. 3d 1297, 1308 (W  Wash 025

admission” as “an alien present in

the United States, whether or, not a de31gnated port of arnval Id. (citing 8 U.S.C. § 1225 (a)(l))

Prior to July 2025, DHS allowed ,:drscret-"' nary :

applicant for admission pursuant 'to.v R§ 1.2
what occurred here. But the memorandum clariﬁed “Effective immediately, it is the position of

DHS that such aliens are subj ect o detennon under [8 U S.C. § 1225(b)] and may not be released

FEDERAL RESPONDENTS’ RETURN MEMORANDUM UNITED STATES ATTORNEY
[Case No. 2: 26-cv-00890- MLP] - 4 - a ‘ 1201 PACIFIC AVE., STE. 700
RE TACOMA, WA 98402

(253) 428-3800

exped1ted removal proceedmgs under Sectlon 1225(b) or removal ‘proceedings under Sectlon _

'(1), . Upon ternnnatlon of parole the applicant reverts to the |
On July 8, 2025, DHS' 1ssued _a memorandum to ICE employees explaining that DHS had

revisited its legal position on detentron and release authorrtles Rodriguez Vasquez v. Bosz‘ock

:e memorandum defined an apphcant for'

leases of aliens that fit the definition of an|

so long as he is ‘present in the Umted States [and].has not been admitted,” 8 U.S.C. § 1225(a)(1), a

Thus, the Avila Court reversed the district | court’s. holdlng that the Government could not

EE B

The sole means of release from detentlon pursuant to Sectlon 1225(b) is temporary parole P

Rodriguez, 583 U.S. 281' 283 (2018) "Ihls parole termrnates automatlcally at the explratlon of :

.l:(c)(8),'1nstead of only utilizing parole, hke; s
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from ICE custody except by [8 U. s c § 11820)S)); Rod ez, Vasquez, 802 F. Supp. 3d at

1308

i f- DHS s prior practice of OREC releasev or apphcants or admlsswn does not mean that

conﬁnes the Government's authonty 10 detaln ahens under § A1225(b)(2)(A) to the border.”).

Federal Respondents respectfully dlsagree Wlth a recent de01s1on by a court in this District

procedures in § 1225.” Garcza Gabrzel V: Hermosillo, No 2 25-cv 02594 2026 WL 194233, at

RIE

1n the Umted States without hav1ng been admltted Thus ‘he is an appllcant for admission™ and
) S ‘n,, o I ﬁ’; i

subject to mandatory detention under Sectlon 1225(b) - whfloh 1s th,evleast restrictive setting

sk L t,i 1”) :

detentlon would be govemed by 8 U S C' § 1226(a), _ Gar i 2

e L rn il

Instead of release from detentlon as Petltloner seeks here the appropnate habeas relief would be
1 ‘[H() ’tu( ,lll-/' :

§ 1226(a) i
cad f HEREN
B Detention under 8 U.s.c.‘§ 1226_(5)

,,,1-;:‘. BRI

on whether the alien is to be removed fromlthe I{Jmted States 8 U. S C § 1226(a) Under Section
sobeiadied g

,:1201 PACIFIC AVE., STE. 700
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noncitizen during his removal proceedrngs release h1m on bond or release him on condltlonal

I |., o Vv

. l { i | H
redetermination, the 1mm1grat10n judge may contmue detentlon or release the noncitizen on bond

% ‘7" i

or conditional parole. 8 U S C § ; 226(a) 8 C F R § 1236 l(d)(l) Immigration Judges have

.‘ TR

broad discretion in dec1d1ng whether to release a noncrhzen on bond. In re Guerra, 24 1. & N
v ‘ .

Dec. 37, 39-40 (BIA 2006) (llstmg nine factors for 1mmlgrat1on judges to consrder)

; FACTUAL BACKGROUND
i I..lx
. ‘-.,-_El EERE e v-\.fzu RS

or near Hildago, Texas w1thout ins ect1on or parole Hubbard Decl., § 3; Lambert Decl., Ex. A
S '

unlawful entry. Hubbard Decl 3'; DHS attempted to issue Petitioner a notice to appear

charging him as 1nadrmss1ble purs ant t 8_ U S C

filed in immigration court. Hubba'r Decl 3;

g

petitioner was a minor at that tlme

2 Being “conditionally paroled under the authorlty of § 1226(a)” is distinct from being “paroled into the United States

that because release on “conditional parole” under § 1226(a) is nota parole, the alien was not eligible for adjustment
of status under § 1255(a)). o 6 o R lv,
FEDERAL RESPONDENTS’ RETURN I\/IEMORANDUM R UNITED STATES ATTORNEY
[Case No. 2: 26—cv-00890 MLP] 6 G pooo et 1201 PACIFIC AVE., STE. 700 !+
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ri"“ ”\‘Z :
'and ‘is hkely to appear for any future

In May 2022, Petltroner 'a nat1ve and c1t1zen of Guatemala entered the United States at ’

Form1I-213; Ex. B, Warrant for Arrest Ex C Notlce of Custody Determination. He was 16years '

old Hubbard Decl., 3. U S Customs and Border Patrol apprehended him shortly after his

Lambert Decl Ex D, Notice to Appear. Because' }

proces edlas an_‘unaccompamed alien child (“UAC” 1l

under the authority of § 1182(d)(5)(A).” Ortega-Cervantes v, Gonzales, 501 F.3d 1111, 1116 (9th Cir. 2007) (holding |

1182(a)(6)(A)(1) but it was not served or- '

and was placed i in the custod_ ﬁ,of Department ' of Health'andi Human Services’ Ofﬁce of Refugee K

i
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adnnnlstratlve convenience to the govern

from the United States for a spemﬁed perlod of tlme

USCIS ? Id.

( ll ;"t! ni
to Appear

ol

!

NSRRI ' : U1

[Case No. 2:26-cv-00890-MLP] - 7.

‘Dkt

Petitioner’s deferred action remalns in. effect through It anuary 2028’
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No 3-1, Approval Notice.
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unless terminated earlier by
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affected: by the official actlon (2 'the rlsk of an rroneOus deprlvatlon of such 1nterest through 1 L

.|'n| '-"' i .I
ey IR

the procedures used; and prohable value‘ .llf any, of addltlonal or substltute procedural safeguards
SR S I ST .

and (3) the Government’s 1nterest [d at 334- 35,

interests implicated by the Government s detentlon of noncmzens Reyes v. King, No. 19- cv—_ 33 ‘

L R Pl i
;,' .it i G : -\

8674, 2021 WL 3727614 at *11 (S D.N‘Y Aug 20 2021) Federal Respondents acknowledge

Turning to the second Mathews factor the nsk of a constitutionally 51gn1ficant and |

erroneous deprivation of Petltloner, llberty d1d not nece551tate a pre-deprivation hearmg The 3

pre-deprivation hearing is imprs

to his release violations.

e UNITED STATES ATTORNEY .
R 1201 PACIFIC AVE., STE. 700 *
e . TacoMa, WA 98402

;,;},i"{ AT (253)428-3800
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1mm1grauon detentlon context.”

[Case No 2: 26-cv-00890 MLP]

*E.A.T.-B. v. Wamsley, No. 2:25- cv—1192 20;25 WL
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Rodrzguez‘ _zaz 53 F4th _at 1206 Invokmg the Supreme

"13’]”7) R (r, e

s

249213
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MLP, 2026 WL 691944, at *2 (W"

s/ Mlchelle R Lambert
MICHELLE R. LAMBERT, NYS #4666657
A551stant United States Attorney
; ‘Umted States Attorney’s Office
Western District of Washington
201 Pacific Ave., Ste. 700
Tacoma WA 98402
Phorie:

(253) 4283826
mwhelle lambert@usdm gov

z‘z‘hzs memorandum contains 2,747 .
ompliance with the Local Civil Rules.
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