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Magistrate Judge Michelle L. Peterson 

UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

NICO FRANCISCO FRANCISCO, Case No. 2:26-cv-00890-MLP 

Petitioner, FEDERAL RESPONDENTS’! 
V. RETURN MEMORANDUM 

JULIO HERNANDEZ, et al, Noted for Consideration: 

April 6, 2026 
Respondents. 

I. INTRODUCTION 

U.S. Immigration and Customs Enforcement (“ICE”) detains Petitioner Nico Francisco 

Francisco at the Northwest ICE Processing Center pursuant to 8 U.S.C. § 1225(b). In 2022, 

immigration officers encountered Petitioner shortly after he unlawfully entered the United States 

as an unaccompanied minor. U.S. Department of Homeland Security (“DHS”) released Petitioner 

to the Department of Health and Human Services Office of Refugee Resettlement. Ultimately, 

Petitioner was released to the custody of his brother. Petitioner is now an adult. While released 

' Respondent Bruce Scott is not a Federal Respondent and is not represented by the U.S. Attorney’s Office. 
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bape hos 

he has been granted Special In Immigrant t Juvenile clesificaion with deferred action and has 

applied for relief from removal with u s. Citizeaship and Immigration Services (“USCIS”). | 

In February 2026, ICE siete Potitioner 4 at a ‘scheduled ICE check-in and he has been 

placed in removal proceedings. ribided asserts that procedural due process required written 

notice and a pre-deprivation hart before tanta dodsonmate prior to his re-detention. Pet, | 

{| 67-70. The Petition seeks his, release from immigration custody. 

Petitioner further requests that this ‘Court permanently enjoin “his re-detention during the 

MRO AL SEP AG 
pendency of-his removal proveedings absent written notice and a hearing prior to re-detention 

Seer ere ae 

or danger to the community and ina fo “leas to detention would mitigate those risks,” Pet, | 

Prayer for Relief, 92. Re- detention is speculative and this Court should not grant relief when 

the circumstances of any possible. future sedetenion cannot be determined (for instance if 

Petitioner were to commit a violent time' or become subjec ect toa final order of removal). Lucena- 
bay fe 

dglip le ah yt 4 uf 

(“the specific circumstances of redetention drive what p process is due”). Accordingly, this request 

should be denied. See Torres v. Hermosillo, No. .2:25-cv-02687- LK, 2026 WL 145715, at *8 

(W.D. Wash. Jan. 20, 2026). - 

EGAL STANDARD 

It is axiomatic. that “{t]he 

Corp. vy. Allopath Servs., Inc., | 545,US. 5 | 546, 352 (2008) (internal quotations omitted). “[T. ]he 

day.” Dep’t of Homeland See. v. Thuraissigiam, 591 U.S. 103, 125 n.20 (2020). Title 28 U.S.C. 

§ 2241 provides district courts with jurisdiction to hear federal habeas petitions. 
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Ppa akel every 

jurisdiction. They possess only that Power authorized by Constitution and statute.” Exxon Mobil 

ep BL He ata te ao cone |: 

where Respondents must prove by, clear and convincing evidence that [Petitioner] is a fight risk : 

Ojeda v. Noem, No. 2:26- oy-00085-BAT, 2026 WL 279353, at *3 (W.D. Wash. Feb. 3, 2026) - 

urs of ihe ‘United States’. . . are courts of limited |... 

scope of habeas has been tightiy regulated byst statute: ‘from the Judiciary Act of 1789 to the present qe ie
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To warrant a grant of habeas corpus he burden'is on the petitioner to prove that his or 

her custody is in violation of the Constitution, 1 ws th United States. See 28 U.S.C. 

; 2241(010) Lambert v, Blodgett, 393 F 3d 943, 969 n.16 (9th Cir, 2004) 

I. DETENTIO AND RE EASE:A THORITIES 

"Detention under 8 U.S.C. 1250 ” 

: Petitioner is an applicant for admission. ICE, detai Petitioner pursuant to 8 U.S.C. 

§ 1225(0,0XA. Buenrostro-Mendea v. Bond ; ‘166 F, ah A944 498 8 (i Cir. 2026) (affirming the 

govemment $ position that aliens who have not boon admitted or are > not entitled to be admitted 
S a. 

to the United States are “applicants for admission” who are subject to ‘mandatory detention under 

: Section 1225(b)(2)(A)). Congress established the cipedied removal process in 8 U.S.C. § 1225 | 

to ensure that the Executive could * ‘xpedie rem oval o aliens = aking a legal basis to remain in 

paca meritless claims and expel r 
it ee 

sve] in the United States,” whether or not ‘at. a designated port of arrival. 8 U.S.C. § 
te HOG EL dee 

1225(@)(1) ‘As the Fifth Circuit recently found, aliens, who are present without admission i in the 
wks Do baP ais dae (hchee ae ne: 

United States are “anplicants for w aio defined in fecie 1225(a)(1). Buenrostro- 

the same. Avila v. Bondi, N 
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cio vo Pl ‘e . r 
iwihite an alien remains an ‘applicant for admission’ and ‘seeking admission’ are the same. mi 

db ; vy an I: ae iy iT 

it i ah i - i ips H fcenes 

he is also ‘presently seeking a admission’ during this time, regardless of whether he takes * ‘any 
i 

further affirmative steps to gain 1 adniittanc 
5 ou ath vie fe 

uenrostro-Mender, 166 F.4th at 402.”. /d., at "3. 

i ire ey tpe 

1225(b)(2)(A). Id., at a 
pikes ag, tes ! 

The sole means of release from detention nus to Section 1225(b) is temporary parol 7 

ae as : 

‘for urgent humanitarian reasons Q 

aie ma oe | fe Tag 

sees 

the time for which parole was authorized, or upon : service ofa charging document for either 
a |. ay rk be : 

ide : 

status that he or she had at the time of parole See id 

802 F, Supp. 3d 1297, 1308 w. 

admission” as “an alien present in 

the United States, whether or. -not a designated port of arrival ‘Id. (citing 8 U.S.C. § 1225 ova. 

applicant for admission puirsiiant to Rig 12 

what occurred here. But the memorandum clarified, “Effective immediately, it is the position of 

DHS that such aliens are subject to detention under [8 U. S.C. § 1225(b)] and may not be released 
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expedited removal proceedings under Section 1225(b) or removal proceedings under Section 

1229a. 8 C.F.R. §§ 212. s(e\) 0. . Upon termination of parole, the applicant reverts to the | 

On July 8, 2025, DHS: issued a memorandum to ICE employees explaining that DHS had 

revisited its legal position o: on detention and release authorities. Rodriguez Vasquez v. Bostock, 

The memorandum defined an “applicant for 

Unit d States who has not been admitted or who arrives in 

Prior to July 2025, DHS allowed ‘discretionary Soke of aliens that fit the definition of 2 an | 

so long as he is ‘present in the United States [anal nas not been admitted,’ 8 U.S.C. § 120500 - 

Rodriguez, 583 U.S. 281, 283 ors) : ih parole te terminates automatically at the expiration of a 

10@):; ‘instead of only utilizing parole, ike: on
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from ICE custody except by [8 U. s c. 8 1182@)6)] . ‘Rod. vez Vasquez, 802 F. Supp. 3d at 

1308, 

me _ DHS’ § prior practice of OREC ral Sei or a licants or admission does not mean that 

confines the Government's athoriy to > detain aliens under § Sastre to the border.”), 

Federal Respondents rspectly disoare with: a recent decision by a a court in this District 

in the United States without having been ie. "Thus she is an‘  “aplican for admission” and 
. Pan {i 

subject to mandatory detention under Section 12250) - 
Pe cp batt 

instead of release from detention 2 as s Petitioner sooks here the appropriate habeas relief would be 
HlecEe fhe Wiha ee ; 

§ 122640) Id 
oral ps abo tid 

Be Detention under 8 OSe§ me 
ofibh sb, 

on whether the alien is to be removed no United States.” 8 8. s C: § 1226(a). Under Section 
a ber aes alte d. 
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1226(a), U.S. Department of Homsln ‘Seeusty DHS”) may, in its discretion, detain a 
H aE! apr ye [psi eee Mod Sally 

noncitizen during his removal procaine release him on bond, or - release him on conditional 

hake my 

Fai yf! yey 

h Vr hot , 

a i. oy akan ee 
or conditional parole. 8 U. 8 C 5 ase} 8 C. F R ir 1236. Ma). Immigration judges have 

4 oe if 

broad discretion in “eciding 3 whether to release a a noncitizen on bond. Jn re Guerra, 24 1. & N. 

tte 

| ee a ot “ety ae ! 

or near Hildago, Texas, without inspection or y paale:: Hubbard Decl., { 3; Lambert Decl., Ex. A, 

unlawful entry. Hubbard Decl, q 3, ‘DHS astempted to issue Petitioner a notice to appear 
a . “RF 

charging him as inadmissible pursuant to 8 U. S, C. 

filed in immigration court. Hubbard Deel 

petitioner was a minor at that time, 

2 Being “conditionally paroled under the authority of § 1226¢a)”" is distinct from being “paroled into the United States 

that because release on “conditional parole” under : 1226(a) i is nota Parole, the alien was not eligible for adjustment 
of status under § 1255(a)). a Bh Bore gh, a 
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and. “is likely to appear for any future 7 

R ny 236. cl 12361000, 1003.19. At a cst 

In May 2022, Petitioner, ‘a native and citizen 1 of Guatemala, entered the United States at . 

old. Hubbard Decl., 4 3. U. 8. Customs and Border Patrol apprehended him shortly after his | 

under the authority of § 1182(d)(5)(A).” Otega-Cervanies v, Gonzales, 501 F.3d 1111, 1116 (th Cir. 2007) (holding |: 

Form 1-213; Ex. B, Warrant fo Arrest Ex. © Notice of Custody Determination. He was I6years , 

§ Trsx@OCAVO, but it was not served or} 

3; Lambert Decl, Ex, D, Notice to Appear. Because ; 

proce are an unaccompanied alien child (UAC) yyo 

and was placed in the custod ‘of Deparim nt of Health and} Human Services’ Office of Refugee . _ 
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ed Petitioner into custody of his 

ter subject to release supervision 

Serves (“USCIS”) approved 

Hei oe 
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id 

an 

oo Sel : k ( ‘ithe aa ve : Bare 

the procedures used, and probable valu if; any, of additional or - substitute procedural safeguards,” 

“fh Wa, ‘a ma ty 

and (3) the Government’s interest, 4, at 334. 35, 

Turning to the second | athens fi factor, “he tisk of a constitutionally significant and : 
a ye 

pos i" 

erroneous deprivation of Petitioner's bor, didn not necessitate a pre-deprivation hearing.. ‘The 

pre-deprivation hearing is impr: :): Petitior 2-detention qualifies as a special case due. 

to his release violations. 

be UNITED STATES ATTORNEY, , 
the 1201 PACIFIC AVE., STE. 700 * 
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FEDERAL RESPONDENTS’ es MMORANDUM, 
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“a al ae '! _o 

ea petine, Pot., th 68-10. “Due process is flexible and calls - 

2), 2) “the tisk of an an. erroneous Aeprvation of such interest tegcat Ae a 
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< In Martinez Hernandez y, Andrews, the district court. found that allegations of release 

Rodriguez 12 immigration detention context.” ‘t a one 53: Rath at 1206, _ Invoking the Supreme 
ap we ia . : the an j i 

= 1 4 i clearly has a vou “ 

15 

. 
23 WW released on n bond during the Se endeney of removal Al oceatngs” 

20]| “Federal Respondents recognize ‘that courts in this District, including this Court, have 
re HL; alfa Stes te pe 

w ‘a re-detention was the result of 
ih: mal Te. ut 

found that due process Tequites a pro- een heating 
ut me : a th ey iat H 

° EAT.-B, v. Wamsley, No. 2:25- ev-1192, 202.5.\ Wh '2492130,C 
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MLP, 2026 WL 691944, at "2 (W.D 2026). However, in this case, Petitioner’s 

: ‘lis 
detention also comeponde with DHS? § decision toi 

AD fy . 

V Michelle R Lambert 
MICHELLE R. LAMBERT, NYS #4666657 
Assistant United States Attorney 
United States Attorney’s Office 
Wester District of Washington 
1201. Pacific Ave., Ste. 700 
Tacoma, WA 98402 
Phorie: (253) 428-3824 

“31 (253) 428-3826 
michelle. lelambeni@usdo}. gov 
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