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INTRODUCTION

1. Petitioner Mr. Erik Ivan Rodriguez Flores, (“Mr. Rodriguez Flores” or
“Petitioner”), by and through the undersigned attorneys, hereby files this petition for a writ
of habeas corpus and a complaint for declaratory and injunctive relief to require U.S.
Immigration and Customs Enforcement (“ICE”) to release Petitioner from ICE detention
and return Petitioner to Minnesota. Petitioner is a Venezuelan national and Minnesota
resident with no criminal history who is being unlawfully detained without bond in El Paso,
Texas.

2. Despite Petitioner’s pending asylum claim, ICE is holding Petitioner without
bond pursuant to its new blanket policy that all aliens who entered the United States without
admission or inspection are subject to mandatory detention without bond pursuant to 8
U.S.C. § 1225(b)(2)(A). See Matter of Yajure Hurtado, 29 1. & N. Dec. 216 (BIA 2025).
Since the Board of Immigration Appeals (BIA) declared this blanket policy of mandatory
detention, a wave of “hundreds of decisions rejecting the BIA’s analysis™ has issued from
district courts across the country. Nava v. Jamison, et. al., No. CV-26-151, 2026 WL
126152, *1 (E.D. Pa. Jan. 16, 2026) (citing Salinas Jaigua v. Jamison, No. 25-7115, 2025
WL 3757076 (E.D. Pa. Dec. 29, 2025) (collecting cases)). Individuals who, like Petitioner,
have lived in the United States for an extended period of time are subject to detention under
a different statute, 8 U.S.C. § 1226(a), which does not authorize mandatory detention
without bond. Nava, 2026 WL 126152 at *2. In these cases, due process requires an

individualized bond hearing or prompt release. /d. at *2—3.
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3. Petitioner challenges his detention as a violation of the Immigration and
Nationality Act (INA) and the Due Process Clause of the Fifth Amendment. 8§ U.S.C.
§ 1254a(d)(4). Petitioner is not subject to mandatory detention pursuant to 8 U.S.C.
§ 1225(b)(2)(A), and due process requires that Petitioner receive a prompt, individualized
bond hearing or immediate release pursuant to 8 U.S.C. § 1226. Defendants’ insistence on
detaining Petitioner and Defendants’ blanket policy of refusing to provide individualized
bond hearings are not only statutory violations, but also violations of Petitioner’s
constitutional right to due process under the Fifth Amendment to the United States
Constitution.

4. Because there is no meaningful dispute with respect to the facts, and this
Petition only raises issues of law, this Court may grant Petitioner’s requested relief without
need for a hearing. See Tijerina v. Thornburgh, 884 F.2d 861, 866 (5th Cir. 1989) (citations
omitted) (finding that although 28 U.S.C. § 2243 requires the court to “summarily hear and
determine the facts,” the court need not hold an evidentiary hearing “[w]here the [habeas]
petitioner raises only questions of law, or questions regarding the legal implications of
undisputed facts.”); Lala Barros v. Noem, et al., No. EP-25-cv-488-KC, 2025 WL
3154059, *1 (W.D. Tx. Nov. 10, 2025) (finding no hearing necessary to grant in part
petition for habeas corpus where facts not in dispute, or resolving facts in favor of
government respondents.)

JURISDICTION AND VENUE

5. Petitioner is in the physical custody of Respondents. Petitioner is detained at

ERO El Paso Camp East Montana, located at 6920 Digital Road, El Paso, Texas 79936.
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6. The jurisdiction of this Court is invoked pursuant to 28 U.S.C. § 1331
(federal question); 28 U.S.C. § 1361 (federal employee mandamus action); 28 U.S.C.
§ 1651 (All Writs Act); 28 U.S.C. § 2241 (habeas corpus); Art. I, § 9, c. 2 of the U.S.
Constitution (“Suspension Clause™); 5 U.S.C. § 702 (waiver of sovereign immunity); and
28 U.S.C. § 2201 (Declaratory Judgment Act).

7. Federal question jurisdiction exists because Mr. Rodriguez Flores seeks to
challenge his custody as a violation of the Constitution and the Immigration and Nationality
Act, 8 U.S.C. § 1101 et seq.

8. Federal district courts have jurisdiction under 28 U.S.C. § 2241 to hear
habeas petitions by noncitizens challenging the lawfulness or constitutionality of their
detention by the Department of Homeland Security (“DHS”). Demore v. Kim, 538 U.S.
510, 516-17 (2003); Jennings v. Rodriguez, 138 S. Ct. 830, 839-41 (2018); and Nielsen v.
Preap, 139 S. Ct. 954, 961-63 (2019); Lopez-Arevelo v. Ripa, 801 F. Supp. 3d 668, 679
(W.D. Tex 2025) (the district court has jurisdiction to hear constitutional claim that an
immigrant’s detention without a bond hearing violated his Fifth Amendment rights.)

9. Venue lies in the United States District Court for the Western District of
Texas, the judicial district in which Petitioner currently is detained. Braden v. 30th Judicial
Circuit Court of Kentucky, 410 U.S. 484, 493-500 (1973); Trump v. J.G.G., 604 U.S. 670,
672 (2025); Lala Barros, 2025 WL 3154059, *3 (“because [petitioner] is detained in El
Paso, Texas, his habeas petition must be heard here”).

10.  Venue is also proper in this Court pursuant to 28 U.S.C. § 1391(e)(1)(A),

because Respondents are operating in this district.
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REQUIREMENTS OF 28 U.S.C. § 2243

11.  The Court must grant the petition for writ of habeas corpus or order
Respondents to show cause “forthwith,” unless Petitioner is not entitled to relief. 28 U.S.C.
§ 2243. If an order to show cause is issued, Respondents must file a return “within three
days unless for good cause additional time, not exceeding twenty days, is allowed.” 1d.

12.  Habeas corpus is “perhaps the most important writ known to the
constitutional law . . . affording as it does a swift and imperative remedy in all cases of
illegal restraint or confinement.” Fay v. Noia, 372 U.S. 391, 400 (1963).

PARTIES

13.  Petitioner is a citizen of Venezuela and resident of St. Paul, Minnesota. He
is currently indefinitely detained by and under the direct control of Respondents in Texas
without any scheduled release date.

14.  Respondent Pamela Bondi is being sued in her official capacity as the
Attorney General of the United States and the head of the Department of Justice. Attorney
General Bondi shares responsibility for implementation and enforcement of the
immigration detention statutes, along with Respondent Noem. Attorney General Bondi is
a legal custodian of Petitioner.

15. Respondent Kristi Noem is being sued in her official capacity as the
Secretary of the Department of Homeland Security. In this capacity, Secretary Noem is
responsible for the administration of the immigration laws pursuant to 8 U.S.C. § 1103(a),

routinely transacts business in the Western District of Texas, and ultimately supervises the
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ERO El Paso Camp East Montana, and is legally responsible for pursuing Petitioner’s
detention and removal. As such, Respondent Noem is a legal custodian of Petitioner.

16.  Respondent Todd M. Lyons is the Acting Director of U.S. Immigration and
Customs Enforcement and is sued in his official capacity. Defendant Lyons is responsible
for Petitioner’s detention.

17.  Respondent Mary De Anda-Ybarra is being sued in her official capacity as
the Acting Field Office Director for the ERO El Paso Camp East Montana for ICE within
DHS. In that capacity, Field Director De Anda-Ybarra has supervisory authority over the
ICE agents responsible for detaining Petitioner.

18.  Respondent Marisa Flores is being sued in her official capacity as the Field
Office Director for the El Paso Field Office for ICE within DHS. In that capacity, Field
Office Director Marisa Flores has supervisory authority over the ICE agents responsible
for detaining Ms. Pena Basilio. The address for the El Paso Field Office is 1541 Montana
Ave, Suite E, El Paso, Texas, 79936.

19.  Respondent Major General Curtis Taylor is being sued in his official capacity
as the Commanding General responsible for the ERO El Paso Camp East Montana
Detention Center within the U.S. Army Fort Bliss. Because Petitioner is detained in the
ERO El Paso Camp East Montana Detention Center, Major General Taylor has immediate

day-to-day control over Petitioner.
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FACTUAL ALLEGATIONS AND PROCEDURAL HISTORY

18.  Petitioner is a resident of St. Paul, Minnesota and a citizen of Venezuela, and
has lived in the United States since October of 2023. Petitioner lives with his cousin in St.
Paul.

19.  Petitioner entered the United States using CBP One. He applied for asylum
in San Diego, California. His docket date is October 9, 2024. He has a pending asylum
application and does not have a final order of removal. He has attended his court dates in
San Diego and has an upcoming master hearing on February 5, 2026.

20.  Petitioner moved to Minnesota to find work. He supports himself by driving
for a ride-share service and spends a large amount of time working to support himself.
When he 1s not working, he spends time with his cousin and rests after long hours driving
for a living.

21.  OnJanuary 7, 2025, Petitioner was walking from his home to his car to begin
working his shift. Without warning, a number of ICE agents approached him and arrested
him. Respondent ICE did not present a warrant to Petitioner at any time.

22.  For 15 days, Petitioner’s family did not know where he was or what had
happened to him. On January 22, 2026, he was able to call his cousin for the first time. By
then, ICE had already moved Petitioner from Minnesota to El Paso, Texas.

23.  Petitioner has not been offered a bond hearing.

24.  Mr. Rodriguez Flores respectfully seeks the opportunity to return home and
continue following the legal processes set up by Congress and DHS for immigrants to seek

status in this country.
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STANDARD OF LAW

25.  Courts have long recognized the significance of the habeas statute in
protecting individuals from unlawful detention. The “Great Writ” has been referred to by
US Courts as “perhaps the most important writ known to the constitutional law of England,
affording as it does a swift and imperative remedy in all cases of illegal restraint or
confinement.” Fay v. Noia, 372 U.S. 391, 400 (1963) (emphasis added). A petitioner may
seek a writ of habeas corpus when their custody violates the US Constitution or a federal
law. 28 U.S.C. § 2241(c)(3). The Constitution guarantees that the writ of habeas corpus is
“available to every individual detained within the United States,” including immigration
related detention. Vieira v. Anda-Ybarra, No. EP-25-cv-00432-DB, 2025 WL 2937880, *2
(W.D. Tex. Oct. 16, 2025) (quoting Hamdi v. Rumsfeld, 542 U.S. 507, 525 (2004).

26.  “[T]he Due Process Clause applies to all ‘persons’ within the United States,
including [immigrants], whether their presence here is lawful, unlawful, temporary, or
permanent.” Zadvydas v. Davis, 533 U.S. 678, 693 (2001).

27.  In July of 2025, Respondent DHS began ignoring the decades-long
consensus of how 8 U.S.C. § 1225(b)(2) should be interpreted, which the Board of
Immigration Appeals (“BIA”) articulated in a subsequent ruling. Matter of Yajure Hurtado,
29 1. & N. Dec. 216 (BIA 2025). Respondents suddenly claim that individuals who have
been residing within the United States for more than two years are somehow
metaphorically “seeking admission,” simply because they may have pending claims for

asylum or other forms of status.
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28.  Courts in the Western District of Texas, like their sister courts across the
country, have consistently rejected Respondents’ new reading of the detention statutes and
held that § 1226(a)—mnot § 1225(b)(2)—governs custody for long-resident noncitizens
arrested in the interior, including those charged with entry without inspection. Multiple
decisions from this District provide detailed reasoning that strongly supports Petitioner’s
position here. See Gonzalez Guerrero v. Noem, No. 1:25-cv-01334-RP (W.D. Tex. Oct. 27,
2025) (preliminary injunction holding that § 1226, not § 1225(b)(2), governs custody for
interior arrests because a broad reading of § 1225(b)(2) would render § 1226 superfluous);
Pereira-Verdiv. Lyons, No. 5:25-cv-01187-XR (W.D. Tex. Oct. 10, 2025) (TRO requiring
§ 1226 process and enjoining re-detention without notice and a pre-deprivation hearing);
Hernandez-Ramiro v. Bondi, No. 5:25-cv-01207-XR, 2025 WL 2976923 (W.D. Tex. Oct.
15, 2025) (TRO requiring a prompt § 1226 bond hearing with the Government bearing the
burden, or release if no hearing is set); Santiago-Santiago v. Noem, No. 3:25-cv-361-KC,
2025 WL 2792588 (W.D. Tex. Oct. 1, 2025) (granting habeas relief for a DACA recipient
misclassified under § 1225(b)); Martinez v. Sec’y of Noem, No. 5:25-cv-01007-JKP, 2025
WL 2598379 (W.D. Tex. Sept. 8, 2025) (granting habeas and holding that the automatic
stay of an 1J’s bond order violates due process); Lopez-Arevelo v. Ripa, 8801 F. Supp. 3d
688 (W.D. Tex. 2025) (rejecting §§ 1252(g) and 1252(b)(9) as jurisdictional bars and
ordering a bond hearing with a clear-and-convincing burden on the Government); Martinez
v. Noem, No. EP-25-CV-430-KC, 2025 WL 2965859 (W.D. Tex. Oct. 21, 2025) (holding
that even assuming § 1225(b) applies, Mathews requires an individualized bond hearing);

Padron-Covarrubias v. Vergara, 5:25-cv-00112, (S.D. Tex. October 8, 2025) (“Along with
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most other courts that have considered this issue, the Court finds that Padron is not properly
detained without a bond hearing under Section 1225, and instead, Section 1226 applies™);
Buenrostro-Mendez v. Bondi, No. CV H-25-3726, 2025 WL 2886346 (S.D. Tex. Oct. 7,
2025) (ordering a prompt bond hearing or release of petitioner); Souza Vieira v. De-Anda
Ybarra, No. EP-25-cv-00432-DB, 2025 WL 2937880 (W.D. Tex. Oct. 16, 2025) (ordering
a prompt bond hearing “at which the government shall bear the burden of justifying, by
clear and convincing evidence, the dangerousness or flight risk for Petitioner’s continued
detention” or else release him); Hernandez-Fernandez v. Lyons, No. 5:25-cv-00773-JKP,
2025 WL 2976923 (W.D. Tex. Oct. 21, 2025) (same).

29.  Here, Petitioner was apprehended within the United States, not at a border
while seeking entry, after being present within the United States for more than two years.
Respondents wrongly assert 8 U.S.C. § 1225(b)(2) as a basis for detaining Mr. Rodriguez
Flores without a hearing, when instead any detention could only be pursuant to 8 U.S.C.
§ 1226(a), which here the Respondents are not purporting to invoke.

30.  Moreover, Petitioner is not required to exhaust his claims by seeking a bond
hearing, because the issue presented here is one of statutory construction, and because there
is an exception to exhaustion where it is not clearly mandated by statute. The issue in this
case hinges on the statutory construction of Sections 1225 and 1226 of the INA. Any effort
by Petitioner to exhaust administrative remedies through an immigration judge (“1J”’) and
the Board of Immigration Appeals (“BIA”) would be futile, as the BIA’s decision in Matter
of Yajure Hurtado, 29 1. & N. Dec. 216, 225 (BIA 2025), is binding on all immigration

court proceedings and precludes an administrative remedy. Moreover, the BIA does not



Case 3:26-cv-00338 Document1 Filed 02/05/26 Page 11 of 20

have jurisdiction to adjudicate constitutional issues. Qatani v. Att’y Gen., 144 F.4th 485,
500 (3d Cir. 2025). As the Petition raises a substantial constitutional question, this Court
has jurisdiction to review it and exhaustion is not required. Castillo Reyes v. Rose, No. CV
25-7138, 2026 WL 75816, at *3 (E.D. Pa. Jan. 9, 2026); see also Delgado v. Raycraft, No.
1:25-CV-1723, 2026 WL 177629, at *3 (W.D. Mich. Jan. 22, 2026) (exhaustion not
required where “the Government has clearly set forth its belief that all noncitizens are
subject to mandatory detention during removal proceedings” and the petition raises
substantial due process questions).

31. For the same reason—the Government’s blanket policy of pursuing
mandatory detention under § 1225(b) even against immigrants who are entitled to an
individualized bond hearing under § 1226(a)—the appropriate remedy here is immediate
release, along with an injunction against future detention under § 1225(b). See, e.g.,
Delgado, 2026 WL 177629 at *9 (“The Court will order Respondents to release Petitioner
from custody . . ..”); Nava, 2026 WL 126152, at *3 (“Petitioner’s detention without a bond
hearing offends the INA and the Due Process Clause of the Fifth Amendment. Therefore,
this Court grants Petitioner’s Petition, orders his immediate release, permanently enjoins
the Government from re-detaining him under Section 1225(b)(2)(a), and temporarily
enjoins the Government from re-detaining him under Section 1226(a) for seven days
following his release.”); H.F.S.R. v. Francis, No. 1:26-CV-238-AT, 2026 WL 160542, at
*8 (N.D. Ga. Jan. 20, 2026) (“The Court ENJOINS Petitioner’s detention by immigration
enforcement officials under 8 U.S.C. § 1225, based on his current immigration status. The

Court ORDERS that, should Petitioner be detained, he must be granted an individualized

10
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bond hearing under 8 U.S.C. § 1226, which must independently assess whether he poses
either a danger to the community or a flight risk. If Petitioner does not receive an
individualized bond hearing within 48 hours of his detention, Respondents are ORDERED
to release him.”). Petitioner asks this Court to follow this growing body of precedent and
order his immediate release from custody and enjoin any future detention of Petitioner
under 8 U.S.C. § 1225(b).

CLAIMS FOR RELIEF

COUNT ONE
Fifth Amendment Due Process

Respondents Deprive Petitioner of an adequate and meaningful process to challenge his
ongoing confinement.

32.  Petitioner realleges and incorporates by reference the allegations contained
above.

33.  Petitioner has due process rights as a resident of the United States. Zadvydas
v. Davis, 533 U.S. 678, 693 (2001). The Due Process Clause of the Fifth Amendment
forbids the government from depriving any person of liberty without due process of law.
U.S. Const. amend. V. See generally Reno v. Flores, 507 U.S. 292 (1993); Zadvydas v.
Davis, 533 U.S. 678 (2001); Demore v. Kim, 538 U.S. 510 (2003).

34.  Federal courts use the three-part test in Matthews v. Eldridge to determine
whether civil detention violates a detainee’s due process rights. 424 U.S. 319 (1976). The
elements of this test are: (1) the private interest that the official action affects; (2) the risk
that the procedures used will result in an erroneous deprivation of the private interest, and

the probable value, if any, of additional or substitute procedural safeguards; and (3) the

11
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Government’s interest in following the existing procedures, both in achieving their
objectives and in the potential burdens of an alternate procedure. /d. at 335.

35.  Here, all three factors favor the Petitioner.

36.  First, Petitioner has a significant private interest at stake. A person’s interest
in freedom from physical detention is “the most elemental of liberty interests.” Hamdi v.
Rumsfeld, 542 U.S. 507, 529, 124 S.Ct. 2633, 159 L.Ed.2d 578 (2004); see also Zadvydas,
533 U.S. at 690, 121 S.Ct. 2491 (“Freedom from imprisonment—from government
custody, detention, or other forms of physical restraint—Ilies at the heart of the liberty that
[the Due Process] Clause protects.”). Petitioner is wrongfully confined, a direct attack on
Petitioner’s liberty interests. As this Court has found, a petitioner who has spent over two
years at liberty in the United States “possesses a strong interest in his continued freedom
from detention.” Rojas v. Noem, No. EP-25-cv-443-KC, 2025 WL 3038262, *3 (W.D. Tex.
Oct. 30, 2025).

37.  Second, Petitioner will continue to be deprived of this interest if the current
procedure (detaining Petitioner without a legal basis) is followed. There is no rational
explanation for detaining Petitioner. Respondents’ purported basis for detaining Petitioner
under 8 U.S.C. § 1225(b)(2) has been rejected time and time again in this court. See Lala
Barros, 2025 WL 3154059, *4 (“[w]ithout an individualized determination, it cannot be
said that detention is warranted in his case”); Martinez v. Noem, No. EP-25-CV-430-KC,
2025 WL 2965859, *5 (W.D. Tex. Nov. 17, 2025) (same).

38.  Lastly, the Government has no legitimate interest in refusing to follow its

own rules. Petitioner poses no safety threats to the community. Petitioner has no criminal

12
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record and works to support himself in Minnesota. While “the Government has an interest
in ensuring that noncitizens appear for their removal hearings and do not pose a danger to
the community,” those concerns can be squarely addressed, to the extent they exist, through
a bond hearing. Martinez v. Noem, No. EP-25-CV-430-KC, 2025 WL 2965859 at *4-5 (to
the extent the Government’s interest is in enforcing the Immigration and Naturalization
Act, petitioner’s constitutional interest in his liberty exists above and apart from the INA,
and thus petitioner is entitled to a bond hearing.)

39.  The detention of Petitioner violates his constitutional rights to due process
guaranteed in the Fifth Amendment.

40. When a habeas petitioner’s detention is without legal basis, the typical
remedy is release. Munaf v. Geren, 553 U.S. 674, 693 (2008) (describing release as the
“typical remedy” for “unlawful executive detention™).

41.  To the extent the appropriate remedy in this case is a bond hearing, the
burden of proof at such hearing should be on the Government to prove by clear and
convincing evidence that the detainee poses a danger or flight risk. Lopez-Arevelo v. Ripa,
801 F. Supp. 3d at 688 (consistent with the “overwhelming consensus” of courts granting
habeas petitions, placing the burden on the Government to prove by clear and convincing
evidence that the detainee poses a danger or a flight risk); Martinez v. Noem, No. EP-25-
CV-430-KC, 2025 WL 2965859, *5 (W.D. Tex. Nov. 17, 2025) (weight of authority holds
that when ordering a bond hearing as a habeas remedy, the burden of proof should be on
the Government to prove by clear and convincing evidence that the detainee poses a danger

or a flight risk).

13
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COUNT TWO
Immigration and Nationality Act, 8 U.S.C. § 1225(b)(2)

Petitioner’s Ongoing Detention Pursuant to 8 U.S.C. § 1225(b)(2) is Unlawful because
Petitioner is not Seeking Admission and therefore cannot be held under that Authority

42.  Petitioner realleges and incorporates by reference each and every allegation
contained above.

43.  Respondents violate the Immigration and Nationality Act by attempting to
apply mandatory detention through 8 U.S.C. § 1225(b)(2), to Petitioner. Petitioner was
nowhere near the border and was not “seeking admission.” Petitioner was detained in St.
Paul Minnesota, which is over 1400 miles from the nearest border with Mexico. Petitioner
has been present in the United States since October 2023, more than two years before he
was unlawfully detained.

44.  When a habeas petitioner’s detention is without legal basis, the typical
remedy is release. Munaf v. Geren, 553 U.S. 674, 693 (2008) (describing release as the
“typical remedy” for “unlawful executive detention”).

45.  To the extent the appropriate remedy in this case is a bond hearing, the
burden of proof at such hearing should be on the Government to prove by clear and
convincing evidence that the detainee poses a danger or flight risk. Lopez-Arevelo v. Ripa,
801 F. Supp. 3d at 688 (consistent with the “overwhelming consensus” of courts granting
habeas petitions, placing the burden on the Government to prove by clear and convincing
evidence that the detainee poses a danger or a flight risk); Martinez v. Noem, No. EP-25-
CV-430-KC, 2025 WL 2965859, *5 (W.D. Tex. Nov. 17, 2025) (weight of authority holds

that when ordering a bond hearing as a habeas remedy, the burden of proof should be on

14
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the Government to prove by clear and convincing evidence that the detainee poses a danger
or a flight risk).
COUNT THREE
Violation of the Administrative Procedure Act, 5 U.S.C. § 706

Detaining Petitioner Pursuant to an Unlawful Interpretation of 8 U.S.C. § 1225(b)(2)
violates the Administrative Procedure Act

46.  Petitioner re-alleges and incorporates by reference each allegation contained
in the preceding paragraphs as if set forth fully herein.

47.  The APA provides that a “reviewing court shall . . . hold unlawful and set
aside agency action, findings, and conclusions found to be . . . arbitrary and capricious, an
abuse of discretion, or otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A).

48.  The APA provides that a “reviewing court shall . . . hold unlawful and set
aside agency action, findings, and conclusions found to be . . . without observance of
procedure required by law.” 5 U.S.C. § 706(2)(D).

49.  The mandatory detention provision at 8 U.S.C. § 1225(b)(2) does not apply
to all noncitizens residing in the United States who are subject to the grounds of
inadmissibility. As relevant here, it does not apply to those who previously entered the
country and have been residing in the United States prior to being apprehended and placed
in removal proceedings by Respondents. Such noncitizens could properly be detained
under § 1226(a), but would then be eligible for release on bond unless they are subject to

§ 1225(b)(1), § 1226(c), or § 1231.

15
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50.  Nonetheless, the Board has adopted a policy and practice of applying
§ 1225(b)(2) to Petitioner and others in the same position.

51. Respondents through its recent administrative decision failed to articulate
any reasoned explanations for new interpretation of the Act. The Board’s decision
represents a change in the agencies’ policies and positions that negates the plain language
of the Act, the will of Congress, and decades of administrative precedent.

52.  The application of § 1225(b)(2) to Petitioner is arbitrary, capricious, and not
in accordance with law, and as such, it violates the APA. See 5 U.S.C. § 706(2).

53. When a habeas petitioner’s detention is without legal basis, the typical
remedy is release. Munaf v. Geren, 553 U.S. 674, 693 (2008) (describing release as the
“typical remedy” for “unlawful executive detention”).

54.  To the extent the appropriate remedy in this case is a bond hearing, the
burden of proof at such hearing should be on the Government to prove by clear and
convincing evidence that the detainee poses a danger or flight risk. Lopez-Arevelo v. Ripa,
801 F. Supp. 3d at 688 (consistent with the “overwhelming consensus” of courts granting
habeas petitions, placing the burden on the Government to prove by clear and convincing
evidence that the detainee poses a danger or a flight risk); Martinez v. Noem, No. EP-25-
CV-430-KC, 2025 WL 2965859, *5 (W.D. Tex. Nov. 17, 2025) (weight of authority holds
that when ordering a bond hearing as a habeas remedy, the burden of proof should be on
the Government to prove by clear and convincing evidence that the detainee poses a danger

or a flight risk).

16
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55.

Here, where detention is unlawfully based on 8 U.S.C. § 1225(b)(2), which

does not apply to Petitioner, release is an appropriate remedy.

PRAYER FOR RELIEF

WHEREFORE, Mr. Rodriguez Flores prays that this Court grant the following

relief;
)
(2)

3)

4)

)

Assume jurisdiction over this matter;

Order that Petitioner shall not be removed from the United States or
transferred outside of the Western District of Texas while this habeas petition
is pending;

Issue an Order requiring Respondents to show cause within three days as to
why this petition should not be granted;

Alternatively, issue a writ of habeas corpus requiring Respondents to release
Petitioner to Minnesota unless they provide a bond hearing under 8 U.S.C. §
1226(a) within three days at which time the burden of proof will be on the
Government to prove by clear and convincing evidence that Petitioner poses
a danger or flight risk;

If the Court sees fit to order Petitioner’s release, specified relief to ensure a
safe return home, including release:

(a)  Inside of Minnesota

(b)  Atasafe time and place communicated in advance to counsel; and
(c)  With all of Petitioner’s personal effects, such as driver’s license,

immigration papers, passport, cell phone, wallet, and keys.
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(6)  Enjoin Respondents from implementing any condition of release, including
ICE’s “Alternatives to Detention” measures, which include ankle-monitors,

body-worn GPS, telephonic tracking, or use of the SmartLINK Mobile

Application;

(7)  Declare that Petitioner’s detention violates the Immigration and Nationality

Act;

(8)  Declare that Petitioner’s detention violates the Due Process Clause of the
Fifth Amendment;

(9)  Award reasonable attorney’s fees and costs pursuant to the Equal Access to

Document 1
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Justice Act, 5 U.S.C. § 504 and 28 U.S.C. § 2412; and

(10)  Grant any other and further relief that this Court may deem just and proper.

Date: February 5, 2026

18

/s/ Jennifer Rappoport

Jennifer Rappoport
State Bar No. 24072761
Maria Amelia Calaf
State Bar No. 24081915
BOTKIN CHIARELLO CALAF PLLC
1209 Nueces Street
Austin, Texas 78701
jennifer@bccaustin.com
T: (512) 960-4162

F: (737) 289-4695
Attorneys for Petitioner
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Verification
Pursuant to 28 U.S.C. § 2242

I am submitting this verification on behalf of Petitioner because I am Petitioner’s
attorney and acting on Petitioners behalf. I have discussed the factual assertions in this
petition with Petitioner’s Minnesota representative, who is also acting on Petitioner’s
behalf and who I understand to have personal knowledge of the facts alleged herein based
on his conversations with Petitioner’s family. I hereby verify that the statements made in
the attached Petition for Writ of Habeas Corpus, including the statements regarding

Petitioner’s detention status, are true and correct to the best of my knowledge.

Date: February 5, 2026 /s/ Jennifer Rappoport
Jennifer Rappoport
Attorney for Petitioner
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