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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 

Gomar Fajardo-Tejada § Cause No, __1:26-ev-192 

, 
Petitioner, § PETITION FOR WRIT OF HABEAS 

§ CORPUS UNDER 28 U.S.C. §2241 

AND REQUEST FOR ORDER TO 

SHOW CAUSE IN THREE DAYS 

v. 

PAM BONDI, US 
Attorney General: KRISTI 

NOEM, Secretary, Dept. 
of Homeland Security: TODD 
LYONS, Acting Director, US 

Immigration and Customs 
Enforcement. MIGUEL 
VERGARA. 
San Antonio Field Office Director 

for Detention and Removal, US 
Immigration Customs and 

Enforcement; CHARLOTTE 
COLLINS. 
Warden, T. Don Hutto 
Detention Center, 

Hon, , United States 

District Judge, Western District of Texas 

Respondents. 
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ORIGINAL PETITION FOR WRIT OF HABEAS CORPUS 

This is a petition for a writ of habeas corpus. Petitioner. Gomar Fajardo-Tejada. is seeking 

declaratory and injunctive relief to remedy his unlawful detention by Respondents, Mr. Fajardo was 

arrested by ICE in August of 2025. He requested bond in December of that year, and on December 

18. 2025, Immigration Judge Eric Tijerina denied a hearing on his bond for lack of jurisdiction. 

Although Immigration Judge Tijerina denied Mr. Fajardo’s applications for relief from removal on 

January 2, 2026. his appeal to the Board of Immigration Appeals was timely filed and is pending, Mr. 

Fajardo is thercfore not subject to a final order of removal and remains cligible for bond. Mr. Fajardo 

cannot seek further administrative review of Respondents’ unlawful detention because the 
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administrative court has already found that it lacks jurisdiction to order release on bond. and the 

Department of Homeland Security (DHS) has issued the legally erroncous policy interpretation that 

individuals in Mr. Fajardo’s position are subject to mandatory detention. As to the constitutional 

claims. the immigration courts have no jurisdiction. See Matter of Fede, 20 1&N Dec. 35, 36 

(BIA 1989). Likewise, immigration courts are powerless to hear Mr. Fajardo’s 

Administrative Procedures Act claims. 

Respondents’ refusal to release Mr. Fajardo on bond violates his substantive and 

procedural due process rights under the U.S. Constitution and represents an unlawful 

application of the statute at 8 USC § 1225(b). 

Gomar Fajardo-Tejada sues Respondents and alleges the following: 

PRELIMINARY STATEMENT AND JURISDICTION 

l. Mr. Fajardo is being held in the exclusive custody of the United States 

Immigration and Customs Enforcement (ICE) in violation of the Constitution and laws 

of the United States and remains under threat of such unlawful detention. 

2. This Court has jurisdiction over this action pursuant to 28 U.S.C. §$1331 and 

2241(a), This action is a civil matter arising under the Constitution and the laws of the 

United States, challenging Mr. Fajardo’s custody under cotor of the authority of the 

United States, 28 U.S.C. 2241(c)(1). Mr. Fajardo seeks corrective action by officers and 

employees of the United States in their official capacity. 

3. Mr. Fajardo challenges his mandatory detention as it violates the Constitution 

and laws of the United States. 28 U.S.C. §2241(c)(3). This Court has jurisdiction to 

grant this writ of habeas corpus. 28 U.S.C. §2241(a). 

4, Mr. Fajardo further seeks to challenge his unlawful detention under 28 U.S.C. 

$165] (writs): 28 U.S.C. $1361 (mandamus): 28 U.S.C. $§2201 and 2202 (declaratory 

2



Case 1:26-cv-00192-RP Docurment1 Filed 01/26/26 Page 3 of 17 

judgment and further relief): 28 U.S.C. §1367(a) (supplemental jurisdiction), and 5 

US.C. 8§ 701, 702, 704, and 706 (rights of review over agency actions and unlawful 

agency regulations). 

5. This court does not lack jurisdiction to consider this petition under 8 USC § 

1225(b)(4), as Petitioner’s due process claims are clearly regarding his detention, not 

regarding the underlying removal proceedings. which as stated above are ongoing. 

This court does not lack jurisdiction under 8 USC § 1252(g), as Petitioner is not 

secking review of any of the three discrete actions that the statute describes (“Lo 

commence proceedings, adjudicate cases. or execute removal orders”). 8 USC § 

1252(g). Mr. Fajardo is not seeking review of any other decision of the immigration 

judge other than the decision on bond. 

VENUE 

6, Venue lies in the United States District Court for the Western District of Texas, 

the judicial district in which Respondents Charlotte Thompon. as the Warden of T. Don 

Hutto Detention Center, and Miguel Vergara, as the San Antonio Field Office Director 

for Immigration and Customs Enforcement (ICE) are located and where Mr. Fajardo is 

detained. 28 U.S.C. $1391(e). 

PARTIES 

7. Mr, Fajardo is a citizen and national of Guatemala who is currently in removal 

proceedings. He was detained by DHS in August of 2025 without a judicial or 

administrative. warrant. He is currently detained at the T. Don Hutto Detention Center in 

Taylor, Texas. 

8. Respondent Pam Bondi is Attorney General of the United States and exercises 

authority over immigration matters.
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9. Respondent Kristi Nocm is Secretary of DHS and has delegated her authority to 

administer the laws of the United States to ICE, a component of DHS. 

10. Respondent Todd Lyons is Acting Director of ICE. 

11. Respondent Miguel Vergara is the San Antonio Field Office Director for 

Detention and Removal within ICE and has had the legal custody of Mr. Fajardo. 

12, Respondent Charlotte Coilins is Warden of the T. Don Hutto Detention Center in 

Taylor, Texas and has physical custody of Mr. Fajardo. 

STATEMENT OF FACTS 

13. Mr. Fajardo last entered the United States by land and without inspection in 

approximately 2007. He has lived in the United States since that time and has no 

criminal record. 

14, Mr, Fajardo was arrested by ICE, a component of DHS, in August 2025 and 

served with a Notice to Appear (NTA) before the Immigration Judge, charging him as a 

person who is present without admission or parole under 8 USC § 1182(A)(6){a)(i). 

Exhibit A. 

15. Since his arrest by ICE Mr. Fajardo has been detained and is currently housed at 

the T. Don Hutto Detention Center in Taylor, Texas without bond. He sought a bond 

redetermination hearing before Immigration Judge Eric Tijerina. who denicd a hearing on his 

bond for lack of jurisdiction on December 18, 2025. Exhibit B. His removal hearing progressed, 

and Immigration Judge Tijerina denied Mr. Fajardo’s applications for asylum. withholding of 

removal. and relief from removal under the convention against torture on January 2. 2026. Exhibit 

C. Mr, Fajardo timely appealed to the Board of Immigration Appeals and the appeal is pending. 

Exhibit D. Mr, Fajardo is therefore not subject to a final order of removal and remains eligible for 

bond. 

16. On July 8, 2025, DHS issued policy guidance instructing [CE employees to treat 
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noncitizens charged with removability under 8 USC § 1182(a)(b)(A)(i) as subject to 

mandatory detention under 8 USC § 1225(b)(2)(A). Subsequently, the Board of 

Immigration Appeals (BIA) issued a precedent administrative decision. Matter of 

Yajure-Hurtado, 29 1&N Dec. 216 (BIA 2025), adopting the same reasoning as the 

DHS policy and finding thal immigration judges therefore have no jurisdiction to 

consider bond for any noncitizen employees to treat noncilizens charged with 

removability under 8 USC § 1182(a)(b)(A)(j). 

Mr. Fajardo is not subject to mandatory detention under 8 USC § 1225(b)(2)(A). At no point 

in the removal proceedings has DHS taken the statutory and regulatory steps to initiate 

proceedings under 8 USC § 1225(b)(2)(A). To the contrary. Petitioner’s NTA alleges that he 

is in removal proceedings pursuant to section 240 |8 USC § 1229a]. Exhibit A, 

The expedited removal process is primarily concerned with noncitizens sccking entry. See 

Jennings v. Rodriguez, 138 U.S. 830, 842 (2018). The statute itself is tiled: “Inspections by 

immigration officers; expedited removal of inadmissible arriving aliens: referral for hearing.~ 

8 USC § 1225. The statute focuses on recent arrivals: subsection (b)(1) refers to noncilizens 

presently “arriving,” while subsection (b)(1)(A)(ii)(I1) specifically exempts from processing 

under § 1225 noncitizens who can show continuous physical presence for the 2 years 

immediately preceding the determination of inadmissibility. This 2-year physical presence 

exception is echoed in the regulations, See 8 CFR § 253.3¢b)(1) (ii). 

No documentation in the A-file supports the assertion that Petitioner is in expedited removal 

proceedings under 8 USC § 1225(b). There is no record of procedural regularity that the 

statute and regulations requirc. Under 8 CFR § 253.3(b)(2)(i), titled “Record of proceeding,” 

the examining officer is required to record testimony of the noncitizen regarding the 

suspected ground of inadmissibility utilizing form 1-867A, and issuc form 1-860, Notice of 
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Order of Expedited Removal. None of these documents are present in Petitioner's A-file. The 

record is devoid of evidence that Petitioner's proceedings are pursuant to § 1225; all 

available evidence shows that Petitioner's proceedings were initiated under § 1226, such 

designation never having changed, and therefore not subject to mandatory detention. 

20. Mr. Fajardo has lived in the United States since 2007. He has significant 

personal, employment, and property ties to the United States and has filed his 

applications for relief before the immigration court. He was awaiting a final decision on 

his applications for relief from the Board of Immigration Appeals. He does not seck any 

review of the immigration judge’s decision regarding his application for asylum or other 

relief from removal. 

21. Mr, Fajardo has no administrative remedies to exhaust on his release. The 

Immigration Judge has already found that he has no jurisdiction to entertain a bond as 

per the administrative decision of the BIA. 

22. There is no justification for Respondents to detain Mr. Fajardo. and therefore 

the actions of Respondents are unsupported under the law, are capricious, and are 

unreasonable. 

RELIEF SOUGHT 

WHEREFORE, Petitioner, Gomar Fajardo-Tejada, respectfully requests that this 

Court: 

(1) Issue process to the respondents with an order to show cause why the wril 

should not be granted within three days as per 28 USC § 2243; 

(2) Order the respondents to file with the Court a complete copy of the 

administrative file from the Department of Justice and the Department of 

Homeland Security: 
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(3) Enjoin ICE from transferring Mr. Fajardo outside of the Western District 

of Texas while this matter is pending: 

(4) Enjoin ICE from removing Mr. Fajardo without a final order of removal; 

(5) Enjoin ICE from removing Mr. Fajardo to a third country without a full and 

fair hearing: 

(6) Grant the writ of habeas corpus. 

(7) Order that ICE immediately release Mr. Fajardo upon reasonable conditions 

of supervision; 

(8) Grant any other relief that this Court deems just and proper. 

Respectfully submitted on 26th day of January 2026, 

Q lh ei 
Jacquelitte L. Watson 
Bar No. 24013717 
PO Box 140315 
Austin, TX 78714 
Phone: (512) 270-2916 
jacqueline‘@posadawatson law 
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VERIFICATION OF COUNSEL 

I, Jacqueline L. Watson, hereby certify that [| am familiar with the case of the named 
petitioner and that the facts stated above are true and correct to the best of my knowledge 
and belief. 

Qa 

LIST OF EXHIBITS 

Exhibit A Notice to Appear 

Exhibit B Order of the Immigration Judge on Custody Status 

Exhibit C Order of the Immigration Judge on Relicf 

Exhibit D Appeal Filed to the Board of Immigration Appeals
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UNITED STATES DEPARTMENT OF JUSTICE 

EXECUTIVE OFFICE FOR IMMIGRATION REVIEW 

PEARSALL IMMIGRATION COURT 

Respondent Name: A-Number: 
eat 

FAJARDO-TEJADA, GOMAR _— 
To: Riders: 

Watson, Jacqueline Lee 

PO BOX 202050 

Austin, TX 78759 12/18/2025 

In Custody Redctcrmination Proceedings 

Date: 

ORDER OF THE IMMIGRATION JUDGE 

The respondent requested a custody redetermination pursuant to 8 C.F.R. § 1236. After full consideration of 

the evidence presented, the respondent’s request for a change in custody status is hereby ordered: 

Denied, because 

The Court finds the Respondent failed to mect his burden of demonstrating that he 

was lawfully admitted to the United States. Based on the plain language of section 

235(b)(2){A) of the Immigration and Nationality Act, 8 U.S.C. § 1225(b)(2)(A) 

(2018), Immigration Judges lack authority to hear bond requests or to grant bond to 

alicns who are present in the United States without admission. See Matter of Yajure 

Hurtado, 29 I&N Dec, 216 (BIA 2025). 

The Court acknowledges that the Respondent asserts cligibility for custody 

redetermination because the court in Lazaro Maldonado Bautista, et al v. Emesto 

Santacruz Jr. et al, 5:25-cv-01873-SSS-BFM (C.D. Cal.), granted class certification 

for bond eligible individuals. Nevertheless, it is significant that while the court in 

Lazaro Maldonado Bautista, ct al v. Emesto Santacruz Jr., ct al, granted class 

certification and partial summary judgment for the plaintiffs in that case, it did not 
issue a class-wide declaratory judgment or injunction. Rather. the court sct a January 

9, 2026, joint status report deadline and January 16, 2026, status conference. Until 

and unless the Maldonado Bautista court issues a class-wide declaratory judgment or 

injunction, the Maldonado Bautista court's opinion and partial grant of summary 

judgment does not constitute a final judgment and therefore does not alter or negate 

the BIA's determination in Matter of Yajure Hurtado, 29 1 & N Dec. 216 (BIA 2025). 

See, c.g., Fed. R. Civ. P. 54(b). 

Accordingly, the Court finds that Matter of Yajure Hurtado. 29 I&N Dec. 216 (BIA 

2025), remains in effect and this Court does not have jurisdiction over the 

Respondent's custody redetermination. 

EXHIBIT B
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ORDER: IT 1S HEREBY ORDERED THAT the Respondent's request for custody 
redetermination be DENIED. 

[1 Granted. It is ordered that Respondent be: 

O released from custody on his own recognizance. 

O released from custody under bond of $ 

OJ other: 

CO) Other: 

AiG 
Immigration Judge: Tyerina, Eric 12/18/2025 

Appeal: Department of Homeland Security: DO waived reserved 

Respondent: DO waived reserved 

Appeal Due: 01/20/2026 

Certificate of Service 

This document was served: 

Via: [| M | Mail | | P | Personal Service | | E | Electronic Service | [ U ] Address Unavailable 

To: | | Alicn | { ] Alien c/o custodial officer | | E | Alien atty/rep. | [ E | DHS 

Respondent Name : FAJARDO-TEJADA, GOMAR | A-Number : =e 

Riders: | 

Date: 12/19/2025 By: R. J. REID, Court Staff
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Outlook 

EOIR - FAJARDO-TE - 137 - Service - EOIR-26, No PKG - BIA 
veuueveyquauauaueoesaaseasensensdeysOeeaseasseaeaeee

e(O2CSEUOECGLOSERUEROSOMERTEDLEATAGSEREELDAELLA TESTE IAL ELES ELA EA LIE, 

From eFiling-DHSPortal@usdoj.gov <eFiling-DHSPortal@usdoj.gov> 

Date Mon 01/26/26 4:21 PM 

To Jacqueline Watson <jacqueline@ posadawatson.law> 

The Executive Office for Immigration Review (EOIR) has received an electronic upload of the BIA 

appeal/motion package referenced below. BIA is evaluating the package for inclusion into the electronic 

Record of Proceedings (eROP). EOIR will notify you upon completion of the evaluation process. 

e eFiled Document Name: E26 Fajardo 

137.pdf 
e Additional Document(s) Name: 

o E26 Receipt Fajardo 137. pdf 

© €27 Fajardo 137.pdf 

© Notice of Appeal E26 Addendum 

Fajardo 137.pdf 

® Document Category: EOIR-26, Notice of 

Appeal from a Decision of an Immigration 

Judge 

e Document Sub Category: Case Appeal 

® Uploaded On: 01/26/2026 
© Tracking Number: sone 

A-Number: =e 
Alien Name: FAJARDO-TEJADA, GOMAR 

Charging Document Date: 08/12/2025 
Case Type: RMV 
BIA Case Type: Case Appeal 

Date the BIA Case was Filed: 01/26/2026 

The documents associated with this filing may be viewed as follows: 

Attorneys/Representatives you may view the documents in the EOIR Case Portal at this link. Please note 

you will need your User ID and password to access the location. 

DHS users you may view the documents in the EOIR DHS Portal at this link. 

EXHIBIT D 

https:/foutloo k. office. com/mail/inboxwid/AAQkADBHMTAIYm MOLTUZYTIINDNhOC
O 5MGYWLTEWOTQXNIKxMTY yOQAQAOVOdFeeN21 PsIBstRYGULC... 1/1


