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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION
Gomar Fajardo-Tejada § Cause No. __ 1:26-cv-192
;
Petitioner, § PETITION FOR WRIT OF HABEAS
§ CORPUS UNDER 28 U.S.C. §2241

AND REQUEST FOR ORDERTO
SHOW CAUSE IN THREE DAYS
V.

PAM BONDI, US

Attorney General: KRISTI
NOEM, Sccretary, Depl.

of Homeland Security: TODD
LYONS, Acting Director, US
Immigration and Customs
Enforcement: MIGUEL
VERGARA.

San Anionio Ficld Office Director
for Detention and Removal, US
Immigration Customs and
Enforcement; CHARLOTTE
COLLINS.

Warden, T. Don Hutlo
Detention Center,

Hon. , Unitcd States
District Judge. Western District of Texas

Respondents.
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ORIGINAL PETITION FOR WRIT OF HABEAS CORPUS

This is a petition for a writ of habeas corpus. Petitioner. Gomar Fajardo-Tejada, is sceking
declaratory and injunctive relicf to remedy his unlawful detention by Respondents. Mr. Fajardo was
arrested by ICE in August of 2025, He requested bond in December of that vear, and on December
18. 2025, Immigration Judge Eric Tijerina denicd a heating on his bond for lack of jurisdiction.
Although Immigration Judge Tijerina denied Mr. Fajardo’s applications for relicf from removat on
January 2. 2026. his appeal (o the Board of Immigration Appeals was timely filed and is pending, Mr.
Fajardo is therclore not subject {0 a final order of removal and remains cligible for bond. Mr, Fajardo

cannot seek further administrative revicw of Respondents’ unlawful detention because the
1
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administrative court has alrcady found that it lacks jurisdiction 1o order relcase on bond. and the

Department of Homeland Security (DHS) has issued the legally erroncous policy interpretation that
individuals in Mr. Fajardo’s position are subject to mandatory detention. As to the constitutional
claims. the immigration courts have no jurisdiction. See Matier of Fede, 20 1&N Dec. 35, 36
(BIA 1989). Likewise, immigration courts are powerless to hear Mr. Fajardo’s

Administrative Procedures Act claims,

Respondents” refusal to releasc Mr. Fajardo on bond violates his substantive and
procedural due process rights under the U.S. Constitution and represents an untawf{ul

application of the statutc at 8 USC § 1225(b).

Gomar Fajardo-Tejada sues Respondents and alleges the following:
PRELIMINARY STATEMENT AND JURISDICTION

I Mr. Fajardo is being held in the exclusive custody of the United States
Immigration and Customs Enforcement (ICE) in violation of the Constitution and laws
of the United States and remains under threat of such unlawful detention,
2, This Court has jurisdiction over this action pursuant to 28 U.S.C. §§1331 and
2241(a). This action is a civil matter arising under the Constitution and the laws of the
United States, challenging Mr. Fajardo’s custody under color of the authority of the
United States. 28 U.S.C. 2241(c)(1). Mr. Fajardo secks corrective action by officers and
employees of the United States in their official capacity.
3. Mr. Fajardo challenges his mandatory detention as it violates the Constitution
and laws ol the United States. 28 U.S.C. §2241(c)(3). This Court has jurisdiction to
grant this writ of habeas corpus. 28 U.S.C. §2241(a).
4, Mr. Fajardo further seeks to challenge his unlawful detention under 28 U.S.C.
§1651 (writs): 28 U.S.C. §1361 (mandamus). 28 U.5.C. §§2201 and 2202 (declaratory

2



Case 1:26-cv-00192-RP  Document 1 Filed 01/26/26 Page 3 of 17

judgment and further relicf): 28 U.S.C. §1367(a) (supplemental jurisdiction). and 5
U.S.C. §§ 701, 702, 704, and 706 (rights of review over agency actions and unlawful
agency regulations).
8 This court does not lack jurisdiction to consider this petition under 8 USC §
1225(b)(4). as Petitioner’s due process claims are clearly regarding his detention, not
regarding the underlying removal proceedings. which as statcd above arc ongoing.
This court does not lack jurisdiction under 8 USC § 1252(g). as Pelitioner is not
secking review of any of the three discrete actions that the statute describes ("lo
commence proccedings, adjudicate cases. or execute removal orders™). 8 USC §
1252(g). Mr. Fajardo is not seeking review of any other decision of the immigration
judge other than the decision on bond.

VENUE
0. Venue lies in the Uniled States District Court for the Western District of Texas,
the judicial district in which Respondents Charlotte Thompon. as the Warden of T. Don
Hutto Detention Center, and Migucl Vergara, as the San Antonio Ficld Office Dircclor
for Immigration and Customs Enforcement (ICE) are located and wherc Mr. Fajardo is
detained. 28 U.S.C. §1391(e).

PARTIES

7. Mr, Fajardo is a citizen and national of Guatcmala who is currently in removal
proceedings. He was detained by DHS in August of 2023 without a judicial or
administrative warrant. He is currently detained at the T. Don Hutto Detention Center in
Tavlor, Texas.

8. Respondent Pam Bondi is Attorney General of the United States and cxerciscs

authority over immigration matters,
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9. Respondent Kristi Noem is Secretary of DHS and has delegated her authority to
administer the laws of the United States to ICE, a component of DHS.
10.  Respondent Todd Lyons is Acting Director of ICE.
1. Respondent Miguel Vergara is the San Antonio Ficld Office Director for
Detention and Removal within ICE and has had the legal custody of Mr. Fajardo.
12, Respondent Charlottc Coilins is Warden of the T. Don Hutto Detention Center in
Taylor, Texas and has physical custody of Mr. Fajardo.

STATEMENT OF FACTS
13.  Mr. Fajardo last entered the United States by land and without inspection in
approximately 2007. He has lived in the United States since that uime and has no
criminal rccord,
14, Mr. Fajardo was arrested by ICE. a component of DHS, in August 2025 and
served with a Notice to Appear (NTA) before the Immigration Judge, charging him as a
person who is present without admission or parole under 8 USC § 1182(A)(6){(a)(i).

Exhibit A.

15.  Since his arrest by ICE Mr. Fajardo has been detained and 1s currently housed at
the T. Don Hutto Detention Center in Taylor, Texas without bond. He sought a bond
redetermination hearing before Immigration Judge Eric Tijerina. who denied a hearing on his
pond for lack of jurisdiction on December 18, 2025, Exhibit B. His removal hearing progressed.
and Immigration Judge Tijerina denied Mr. Fajardo’s applications for asylum. withholding of
removal. and relief from removal under the convention against torture on January 2. 2026. ENhibit
C. Mr. Fajardo timely appealed to the Board of [mmigration Appeals and the appeal is pending,
Exhibit D. Mr. Fajardo is thercfore not subject to a final order of removal and remains eligible for

bond.

16.  On July 8, 2025, DHS issued policy guidance instructing ICE employees to treat
4
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noncitizens charged with removability under 8 USC & 1182(a)(b)(A)(i) as subjcct o
mandatory detention under 8 USC § 1225(b)(2)(A). Subscquently, the Board of
Immigration Appeals (BIA) issued a precedent administrative decision. Matter of
Yajure-Hurtado, 29 1&N Dee. 216 (BIA 2025). adopting the same reasoning as the

DHS policy and finding that immigration judges therefore have no jurisdiction to

consider bond for any noncitizen employees to treat noncilizens charged with

removability under 8 USC § 1182(a)(b)(A)().

Mr. Fajardo is not subject to mandatory detention under 8 USC § 1225(b)(2)(A). AL no point
in the removal proceedings has DHS taken the statutory and regulatory steps to initiate
proceedings under 8 USC § 1225(b)(2)(A). To the contrary, Petitioner’s NTA alleges that he
is in removal procecdings pursuant to section 240 |8 USC § 1229a]. Exhibit A,

The expedited removal process is primarily concerned with noncitizens sccking entry. See
Jennings v. Rodriguez. 138 U.S. 830, 842 (2018). The statute itself is tiled: “Inspections by
immigration officers; expedited removal of inadmissible arriving aliens; referral for hearing.™
8 USC § 1225. The statute focuses on recent arrivals: subscetion (b)(1) refers Lo noncilizens
presently “arriving,” while subsection (b)(1)(A)(iii)11) specifically exempts from processing
under § 1225 noncitizens who can show continuous physical presence for the 2 vears
immediately preceding the determination of inadmissibility. This 2-year physical presence
exception is echoed in the regulations. See 8 CFR § 233.3(b)( 1)(ii).

No documentation in the A-file supports the assertion that Petitioner is in expedited removal
proceedings under 8 USC § 1225(b). There is no record of procedural regularity that the
statule and regulations requirc. Under 8 CFR § 233.3(b)(2)(1), titled “Record of proceeding,”
the examining officer is required to record testimony ol the noncitizen rcgarding the

suspected ground of inadmissibility utilizing form 1-867A, and issuc form 1-860, Notice of

]
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Order of Expedited Removal. None of these documents are present in Petitioner’s A-file. The
record is devoid of evidence that Petitioner’s proccedings are pursuant to § 1225; all
available evidence shows that Petitioner’s proceedings were initiated under § 1226, such

designation never having changed, and thercfore not subject to mandatory detention.

20.  Mr. Fajardo has lived in the United States since 2007. He has signilicant
personal, employment. and property ties to the United States and has filed his
applications for relief before the immigration court. He was awaiting a [inal decision on
his applications for relief from the Board of Immigration Appeals. He does not seck any
review of the immigration judge’s decision regarding his application (or asylum or other
relief from removal.
21, Mr. Fajardo has no administrative remedies to exhaust on his release. The
Immigration Judge has alrcady found that he has no jurisdiction to cntertain a bond as
per the administrative decision of the BIA.
22.  There is no justification for Respondents to detain Mr. Fajardo. and therefore
the actions of Respondents are unsupported under the law, are capricious, and arc
unreasonable.
RELIEF SOUGHT

WHEREFORE, Petitioner, Gomar Fajardo-Tejada. respeetfully requests that this
Court:

(1) Issue process to the respondents with an order to show cause why the wril

should not be granted within three days as per 28 USC § 2243,

(2) Order the respondents to file with the Court a complete copy of the
administrative filc from the Department of Justice and the Department of

Homeland Sccurity;

6
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(3) Enjoin ICE from transferring Mr. Fajardo outside of the Western District
of Texas while this matter is pending.

(4) Enjoin ICE from removing Mr. Fajardo without a [inal order of removal;

(3) Enjoin ICE from removing Mr. Fajardo to a third country without a ull and
fair hearing;

(6) Grant the writ ol habeas corpus.

(7) Order that ICE immediately relcase Mr. Fajardo upon reasonable conditions
of supervision;

(8) Grant any other relief that this Court deems just and proper.

Respectfully submitted on 26th day of January 2026,

Q L —
Jacquelifie L. Watson
Bar No. 24013717
PO Box 140315
Austin. TX 78714
Phone; (512) 270-29106
jacquelineenposadawatson. law
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VERIFICATION OF COUNSEL

I, Jacqueline L. Watson, hercby certify that [ am familiar with the casc of the named

petitioner and that the facts slaled above are Lrue and correct 1o the best of my knowledge
and beliel.

Q
LIST OF EXHIBITS
Exhibil A Notice to Appear
Exhibit B Order of the Immigration Judge on Custody Status
Exhibit C Order of the Immigration Judge on Relief
Exhibit D Appeal Filed to the Board of Immigration Appeals



llecations: Admite all | Chargas

meent on OR/Y .@mﬁ.@ﬁmeﬂ%@@ Rid pddapument IBasFied 0NR6/26  Page 9 of 17

i nnoedes Al auslained
aabed Countev: GUATEMALA |

DEFARTMENT OF HOMELAND SECURITY
NOTICE TO APPEAR

TOB: SOMISRDREK

RSP T — ————— |

i yeamoval procesdings under saciion 240 of the bnaigration snd Natiorality Ack
Bubitact £ »‘4
- — PING: e
iy o Matar ob

Ressongent; GUMAR FhIARDG-FRIAA

N

Rty —— |

Sararily rniding an

——

{Mumrmar, stroet, oy, staie and IR ande) {Aren corde snd ghong membee

Y e % Lo dt
ol W A vty o,

SEE You nve v alien present iy e Unend Staivs whs Ros ol hven simitiad or sarad.

i “: Youi have Heen Adeiiied 1o the Uit Sisiss, B0 ard removaiia for tha rassonsd slated bedow,

T Dapavionent of Hamealand Saaunty alleges st your

1. FYou ara anl a Crtigen v SaUional of the PRLASS Statox.
. fou sow & nathwe of GUATEMALA ared & vitizon of GURTIMALA:

AL Yo ontawed the Dnlted SLLUeR AU OF SSNZ A% ankaown Isoaiion. op of abant umknown
dats

A, AL that tion you arvvived 3% & fuae of plage othasr shan a8 desiqueted by the
Ritarmey Sabbreld .

Ca thar hains o the foragoing, 1 s sharged te you sre subjent e rumawvil fam the Uhite! Siles pusiais 1o he fofe
srovisions) of law:

SRE LA (EY A L) oY the towbuvabiva and Hxticaxliby Aut, sy seended, fn chat you ave
ars REinp prasstt an fhe Uiled States wivhout heing admitied or paccled, s whe
gERavad An wne Yadsed Shabey @b xuy Lima Ar place ather han &s dasigesied by the
Brianey Grasrsl .

17 Tisde otive fs ey ssid 20180 an vuilum offiter Bies found thel the sespenieni has demonstoated » emditde fearol
DTSSR G Rty
{8 Smrser 2500 order wars vansted pursuant i T BUFR ZORAD X BOPT 235 3nENM

L YOR) ANYE ORDBRAY © appssar hafore go immaigraiion gcige of P United Siates Sapanoat of Justice of,

S84 Vetesans Driva.  PHEARSALL. TEXAS UANELL 4. 00N RUTTS RESYBANTISL

e Adiass oF bamigriion Cae!, indiung fawn Musniey, # ~m;-j

A Ssphaniay 208% At 2108 am

o5 Shwsoe ety yons showief add e samana frowrrib UnBled Sides based an M

i sTime} .
vhigzga{s) set fanh anove, S S T A e ST ree GBS .
a’;'q’mf’.*'-:i arted Tille of 15 HE ] Lo
Diate: Rguat i@, ROAS Auabin, Pexen

D Poy B8 18770} SFNRAVE A Fage b 3




Bafilet OREB/26  Page 10 of 17

Allacdllons: Admils

Deg i

213 Loty Ly
Meftalii R Y

aulhorey

£

VS4

Faniatary &
.

s,

PR

et
a'\ema

-5;'.,!21'51;: SENT: i :ifm:s for fnenigration Ravdew, pursuand o
Foqusst, ne nesing W
24 RN W

Al

roagisty, and :
seutos 23 ol R NEugren G Sutiong

i L

it g B G R

Sansifhva Iscedons:

3

i ALUE

ail | Cherg

Sl Bagistuaifon This sopy of the N 1o ARpawy soves
Yo e vyt b ey 8 witiy yans 8 2l Brows,

Mf}u oot T Rourkg: AL R s pal neaning. o $haees aeng
R Wi H Yl ~‘:;m4- 3 yong wigh tf' Ry ‘\4 za iy oF 0y witiesseh §

55 a' fqm\wam' Y{\r w

-
WY, 1

JR?"Q‘*‘E}'ZIR! ‘Rv AT R A ‘7'!!,""\ ‘ll\pi‘i‘.‘“? A1 LG AR A

Al
i

Faifues todppear Yo avs raseirsd © piov il d carity {(‘r‘%\ ‘u etz Wit h\m—"fg:ll r;@,*;
Anybar, VI pwnt sl §
SR dun ».g e
ekl g f H

1 !‘{\""’l ECER33 aes g0 satahonwing e
At Ry okl poar wiih. it ne
Wi e intas bt by e b !\‘3.....
areshid ang datainad by the DHF.

¢ e suﬂ‘enmsr fi:s' Rm wovall 3 wind b

+ 8
Heo:

1 G -:' OF avrvad e har vin ’fwf' iy

Canoeden 210

Hahed S Respandent

l‘\ﬂin"‘ TR faa e ﬂ(?dlﬂ'\? YOU I el "L..«..Pt‘ﬂ l‘l‘.h

SERNNS OF your atien spgisiradion

E SRR R T H

A, DAY Daaned 1 e Ghuammant, T 8 oft Iy s it
4 B YOu B

o, e ahow you seilinient Sree iu R ainmsat A kel b

wrgpnnenl pou 8O0 GUst wH e movided 2 s codioe

1 tr.af‘- -.m ua:,s from '{5’1&? ity ad this

M Syvaifal

yOu Ay SRS oF At dotuangety R yon g n s\r- sl
ngitiaied, you showdd arange i hava sueh prgend 3:
o iwrhy ainy o ot oflhe ah‘\\m.w-m ins T Moo R A, -i!t.'-hs:':‘::\g hal
f.v-v\‘dem:e 0'3 '-'uur o @h‘d!f 1'0 9x:;n~.ims sy gedance <3 iy 15!@

'xw an 1;;; &5!
aundy g

B S RO L
‘-“Q s I

4 a‘&fwh@d oy Y aw
£ umiutene SR Vg i

ar iy PO e“«a, Apinesr e\.!_«}s?m‘:
AN HaRiRY,

r-e; ;~ SR, m,wc*-‘.

Lt

),

fw tﬂ 3

5 Al

56 B8 IS
of youar Beaving, By 2t df :ase doy e on
3 e, 1 resene el

B

LA

[T T -;..ﬂ;.;g.' i your abienns, \m*i you may be

Lulnsl @& 8
T, b SRl by p ! i syresk sagalastize, b
i ; UHHRALY S cwd it B dhapat,
)~ f«fu:.-afwe it spadkiton g leonin
Pigz aeexl hlnlanss t”;,r e dniter, !fym' 4.‘.:» ant surrsssiky g ratnsaval as
oMy 8% v i Biaies vl for b yese & vone 4
of rgmovad, ¢, potssimant of glinlus oft 2H ]
¥ 'Sf.' :M wss anderfoe .«;'s '”; S ROY R B Lrieninaly Geaetad gnder

ARG, phdsn acvive Ly railing e 4GE Cow Enforaemmend Suppen £

AT pedirasment astion § 08 et (POnandivgg wan faken agnings Padrntin i 5 ned
.8 IR fuah ac@iv'z st wan 84 HG § Y

o a¥iaide & Selennkoadon Bomy Gase, Fragues! Bis
oodwitae. bwrion iy sigdd fe g

Regquast for Pramp! Hearlng

t b Al ar be il with S Bagnutive Offins for leusigoation Raview 1 ponn 88
Mgty 3EHEE RUOT (o anN Rt Bl an neniiaion piigs and request My hedring ba schadulu

St ;0

& To Rp;}aar was Barvis on thy waepondmit by 9 08 Jgush 8. 203% .
af we A,

_‘ At auzw 3 GORHEDID e sdvkeheat.

The ivn was peyiied ol nofice in e SRANTSE dintstiastthe 48 0 gttt oY g f hit Ry i af me
. S g8 prouised ¥ S
4 ; TS Y312 AtsEn . ooo

Lertificatn of Servios

3y WG TS

oy A
5%

[Signetaes F Brighestint i 1 ’s-w»a}, ¢ S

P

DS Foom BEG

-
‘\

G




Case 1:26-cv-00192-RP  Document 1 Filed 01/26/26 Page 11 of 17

UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
PEARSALL IMMIGRATION COURT

Respondent Name: A-Number:

- ——————
FAJARDO-TEJADA, GOMAR .A'
To: Riders:

Watson, Jacqueline Lee
PO BOX 202050
Austin, TX 78759 12/18/2025

In Custedy Redctermination Proceedings

Datc:

ORDER OF THE IMMIGRATION JUDGE

The respondent requested a custody redetermination pursuant to 8 C.F.R. § 1236, After full consideration of
the evidence presented, the respondent’s request for a change in custody status is hereby ordered:

Denied, because

The Court finds the Respondent failed to mect his burden of demonstrating that he
was lawfully admitted to the United States. Based on the plain language of section
235(b)}(2)A) of the Immigration and Nationality Act. 8 U.S.C. § 1225(b)(2)A)
(2018), Immigration Judges lack authority to hear bond requests or to grant bond to
alicns who are present in the United States without admission. See Matter of Yajure
Hurtado, 29 1&N Dec. 216 (BIA 2023),

The Court acknowledges that the Respondent asserts cligibility for custody
redetermination becausc the court in Lazaro Maldonado Bautista, ct al v. Emesto
Santacruz Jr., et al. 5:25-cv-01873-S8S-BFM (C.D. Cal)), granted class certification
for bond eligible individuals. Nevertheless, it is significant that while the court in
Lazaro Maldonado Bautista, et al v. Emesto Santacruz Jr., ¢t al. granted class
certification and partial summary judgment for the plaintiffs in that casc, it did not
issue a class-wide declaratory judgment or injunction. Rather. the court sct a January
9, 2026, joint status report deadline and January 16, 2026, status conference. Until
and unless the Maldonado Bautista court issues a class-wide declaratory judgment or
injunction, the Maldonado Bautista court’s opinion and partial grant of summary
judgment docs not constitute a final judgment and therefore does not alter or negate
the BIA's determination in Matter of Yajure Hurtado, 29 1 & N Dec. 216 (BIA 2025).
Sce, e.g., Fed. R. Civ. P. 54(b).

Accordingly, the Court finds that Matter of Yajure Hurtado. 29 [&N Dec. 216 (BIA

2025), remains in effect and this Court does not have jurisdiction over the
Respondent's custody redetermination.

EXHIBIT B
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ORDER: IT IS HEREBY ORDERED THAT the Respondent’s request for custody
redetermination be DENIED.

O Granted. It is ordered that Respondent be:
O rclcased from custody on his own recognizance.

O relcased from custody under bond of $
O other

O Other

e

Immigration Judge: Tijerina, Eric 12/18/2023

Appeal: Department of Homeland Sccurity: O waived rescrved
Respondent: O waived reserved
Appeal Duc;01/20/2026

Certificate of Service
This document was served;
Via: | M | Mail | | P | Personal Scrvice | | E | Electroni¢c Service | | U | Address Unavailable
To: | | Alien | { | Alien ¢/o custodial officer | | E | Alien atty/rep. | [ E | DHS
Respondent Name : FAJARDO-TEJADA, GOMAR | A-Number : [P
Riders:
Date: 12/19/2025 By: R. J. REID, Court Staff
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$® outlook

From eFiling-DHSPortal@usdoj.gov <eFiling-DHS Portal @usdoj.gov>
Date Mon 01/26/26 421 PM
To Jacgueline Watson <jacqueline@posadawatson.law>

The Executive Office for Immigration Review (EQIR) has received an electronic upload of the BIA
appeal/motion package referenced below. BIA is evaluating the package for inclusion into the electronic
Record of Proceedings (eROP). EQIR will notify you upon completion of the evaluation process.

eFiled Document Name: E26 Fajardo

137.pdf

Additional Document(s) Name:
o E26 Receipt Fajardo 137.pdf
o E27 Fajardo 137.pdf
o Notice of Appeal E26 Addendum
Fajardo 137.pdf
Document Category: EOIR-26, Notice of

Appeal from a Decision of an Immigration
Judge

" % & & 9 @

Document Sub Category: Case Appeal
Uploaded On: 01/26/2026
Tracking Number: I

A-Number;

Alien Name: FAJARDO-TEJADA, GOMAR
Charging Document Date: 08/12/2025
Case Type: RMV

BIA Case Type: Case Appeal

Date the BIA Case was Filed: 01/26/2026

The documents associated with this filing may be viewed as foliows:

Attorneys/Representatives you may view the documents in the EQIR Case Portal at this link. Please note
you will need your User ID and password to access the location.

DHS users you may view the documents in the EOIR DHS Portal at this fink.

htips:/foutiook.office com/mailinbox/id/AAQRADBHMTAYMMOLTUZY TIINENROCO SMGYWLTEWO TgxNikxMTYyOQAQAOVOdFeeN21PsIBSIRYGULS...

EXHIBITD
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