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UNITED STATES COURT

Reinaldo Lopez Armas

|

Petitionet,

EP:26-CV-00131-KC

<

Pam Bondi, ATTORNEY GENERAL,

Kristi Noem, SECRETARY OF THE DEPARTMENT

OF HOMELAND SECURITY,

Maria Deandra Ybara, U.S. ICE FIELD OFFICE DIRECTOR,

Respondents
MOTION FOR PRELIMINARY INJUNCTION
7 INTHE
PETITION FOR A WRIT OF HABEAS CORPUS
BACKGROUND

1. Petitioner, Reinaldo Lopez Armas, hereby files this preliminary injunction with this Court in

his petition for a writ of habeas corpus.

CUSTODY
2. Petitioner is in the physical custody of Respondents and U.S. Immigration and Customs
Enforcement (“ICE™). Petitioner is detained at the El Paso Processing Center in El Paso, Texas.

Petitioner is under the direct control of Respondents and their agents.
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JURISDICTION

3. This action arises under the Constitution of the United States, 28 U.S.C. §2241(c)(1), and the
Immigration and Nationality Act (“INA”), 8 U.S.C. §1101 et seq. This Court has subject matter
jurisdiction under 28 U.S.C. §2241, Art.I §9, cl. 2 of the United States Constitution
(“Suspension Clause”); and 28 U.S.C. §1331, as Petitioner is presently in custody under color
of the authority of the United States., and such custody is in violation of the Constitution, laws,
or treaties of the United States.

LEGAL FRAMEWORK

4. Federal Rule of Civil Procedure 65 governs Temporary Restraining Orders (TRO) and
Preliminary Injunctions. The purpose of a TRO is to “preserve the status quo and prevent
irreparable harm just so long as is necessary to hold a hearing.” Granny Goose Foods, Inc. v.
Bhd. Of Teamsters and Auto Truck Drivers Loc. No. 70 of Alameda Cnly., 415 U.S. 423, 439,
948 Ct 1113, 39 L. Ed 2d 435 91974). ATRO is “an extraordinary remedy that may only be
awarded upon a clear showing that the plaintiff is entitied to such a relief”. Winter v. NRDC,
Inc, 555 U.S. 7,24, 129 8. Ct. 365, 172 L. Ed. 2d 249 (2008).

5. The standard for issuing a TRO is “substantially identical” to the standard for issuing a
PRELIMINARY INJUNCTION. See Stuhlbarg Int’l Sales Co. v. John D. Brush & Co., 240 F.

- 3d 832, 839 n 7 (9th Cir. 2001). A party secking a TRO must demonstrate: (1) likelihood of
success on the merits; (2) likelihood of itreparable harm in the absence of preliminary relief;
(3) that the balance of equities tips in his favor; and (4) that an injunction is in the public
interest. Winter, 555 U.S. at 20. These four factors — the Winter factors — must be shown
whenever injunctive relief is sought. 4. For the Wild Rockies v. Cottrell, 632 F. 3d 1127, 1135
(9th Cir, 2011).

(A) LIKELIHOOD OF SUCCESS ON THE MERITS:
6. The first Winter factor, THE LIKELIHOOD OF SUCCESS ON THE MERITS, “is a

threshold inquiry and is the most important factor in any motion of preliminary injunction”.
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Baird v. Bonta, 81 F. 4™ 1036, 1040 (9" Cir. 2023) Petitioner raises three (3) grounds for relief
in his habeas corpus petition.

7. (D) STATUTORY VIOLATION: Petitioner’s continued detention by Respondents is unlawful
and contravenes 8 U.S.C. § 1231(a)(6) as interpreted by the U.S. Supreme Court in Zadvydas.
The six-month presumptively reasonable period for continued removal efforts has expired and
thé petitioner has now been detained for over six (6) months with no changes to the Petitioner’s
deportation in the foreseeable future. The Supreme Court held in Zadvydas and Martinez that
ICE’s continued detention of someone after six months where deportation is not reasonably
foreseeable is unreasonable and in violation of 8 U.S.C. §1231(a). 533 U.S. at 701. .
8. (II) SUBSTANTIVE DUE PROCESS VIOLATION: Petitioner’s continued detention
violates Petitioner’s right to substantive due process through a deprivation of the core liberty
interest in freedom from bodily restraint. See. Zam v. INS, 14 F.Supp. 2d 1184 (E.D. Cal 1998)
(aliens retain substantive due process rights). The Due Process Clause of the Fifth Amendment
requires that the deprivation of Petitioner’s liberty be narrowly tailored to serve a compelling
government interest. While Respondents would have an interest in detaining Petitioner in order
to effectuate removal, that interest does not justify the indefinite detention of Petitioner, who is
not significantly likely to be removed in the reasonably foreseeable future. The U.S. Supreme
Court in Zadvydas thus interpreted 8 U.S.C. §1231(a) to allow continued detention only for a
period reasonably necessary to secure the alien’s removal, because any other reading would go
beyond the government’s articulated interest-to effect the alien’s removal. See Kay v. Reno, 94
F.Supp.2d. 546, 551 (M.D. Pa. 2000) (granting writ of habeas corpus, because petitioner’s
substantive due process rights were violated, and noting that “If deportation can never occur,

the government’s primary legitimate purpose in detention-executing removal-is nonsensical.”)

9, (Il PROCEDURAL DUE PROCESS VIOLATION: Under the Due Process Clause of the
Fifth Amendment, an alien is entitled to a timely and meaningful opportunity to demonstrate
that s/he should not be detained. Petitioner in this case has been denied that opportunity. ICE

does not make decisions concerning aliens’ custody status in a neutral and impartial manner.
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The failure of Respondents to provide a neutral decision-maker to review the continued custody
of Petitioner violates Petitioner’s right to procedural due process. PETITIONER’S
DETENTION AND REVOCATION OF HIS ORDER OF SUPERVISION violates his Fifth
Amendment due process rights and Immigration's procedures set forth in 8 C.F.R. §§ 241.4 and
241.13.

(B) IRREPARABLE HARM

10. In the Ninth Circuit the Court has recognized the “irreparable harms imposed on anyone
subject to immigration detention” including “subpar medical and psychiatric care in ICE
detention facilities” and “the economic burdens imposed on detainess and their families as a
result of detention”. Hernandez v. Sessions, 872 F. 3d 976, 995 (9" Cir. 2017)

11. PETITIONER’S HEALTH CONDITION HAS BEEN DETERIORATING SINCE HIS
DETENTION BY ICE. Petitioner has a chronic kidney illness that ICE in the past determined
to be too great of a liability to detain him, but five years later ICE detained him anyway even

though there have been no positive changes to his medical condition.

12. Since his detention ICE has conducted an ultrasound on his kidneys and determined that the
PETITIONER’S KIDNEY IS GETTING WORSE, The facility’s medical staff prescribed a
specific diet and informed him that he needs an outside specialist. Further need for medical
attention is necessary. The sort of MEDICAL ATTENTION THAT IS NECESSARY IS NOT
AND CAN NOT BE PROVIDED AT THE ICE DETENTION FACILITY. (‘6“‘\.‘\5‘3" A n
\')Q;‘h Aon
13. The Petitioner’s family has been suffering great financial and moral hardships since his
detention. His stepson, who is diagnosed with Down Syndrome, greatly realied on the

Petitioner’s financial and moral support as well as the physical assistance that the Petitioner
provided in the house hold. (% BB in *® % ¥ion)

14. Further, “it is well established that the deprivation of constitutional rights unquestionably
constitutes irreparable injury”. Melendres v. Arpaio, 695 F. 3d 990, 1002 (9™ Cir. 2012)
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(quoting Elrod v. Burns, 427 U.S. 347, 373, 96 S. Ct. 2673, 49L. Ed. 2D 547 (1976) ) Where, as
here, the “alleged deprivation of a constitutional right is involved, most courts hold that no
further showing of irreparable injury is necessary.” Warsoldier v. Woodford, 418 F. 3d 989,
1001-02 (9" Cir. 2005). The 9™ Circuit has also noted that “unlawful detention certaintly
constitutes ‘extreme or very serious’ damage, and that damage is not compensable in damages.”
Hernarndez, 872 F. 3d at 999.

(C) BALANCE OF THE EQUITIES AND PUBLIC INTEREST

15. The last two Winter factors merge when the Government is the opposing party as is the case
here. See Drakes Bay Oyester Co. v. Jewell, 747 F. 3d 1073, 1092 (9* Cir. 2014). (citing Nken v.
Holder, 556 U.S. 418 435, 119 S. Ct. 1749, 173 L. Ed. 2D 550 (2009) ). Here the balance of
the equities and the public interest tip sharply in the Petitioner’s favor. Preventing the violation
of constitutional rights serves the public interest. Preminger v. Principi, 422 F. 3d 815, 826 (9"
Cir. 2005); see also, Melendres v. Arpaio, 695 F. 3d at 1002 (“it is always in the public interest
to prevent the violation of a party’s constitutional rights™.)

IN CONCLUSION:

16. The Petitioner is a Native of Cuba and the Cuban government will not accept the Petitioner.
The Petitioner has been detained for over six (6) months without any evidence that point to a
likelihood of removal in the foreseeable future.

17. The Petitioner’s Order of Supervison was revoked by ICE without cause. He did not violate
his OSUP and ICE did not obtain travel documents to any country. In doing so ICE violated
Immigrations procedures.

18. The Petitioner is faced with “irreparable harm™ because of his detention due to his chronic

medical condition. (exl/\\\o X A RS Bk ’\)

19. The Petitioner’s motion for Preliminary Injunction meets the Winter factors described in

paragraphs 4 and 3.
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RELIEF REQUESTED
20. The Petitioner respectfully asks this Honorable Court to grant his Preliminary Injunction

and to order Inmediate Release under reasonable conditions of supervision.

I affirm, under penalty of perjury, that the foregoing is true and correct. Respectfully submitted
this 20 Tty Lav

>

Reinaldo Lopez Armas, Pro Se
_——— |
El Paso SPC
8915 Montana Ave
El Paso, Texas 79925
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CERTIFICATE OF SERVICE

Moation FO&
I, Reinaldo Armas Lopez, certify that a true copy of the above document (Petition-fer=¥rit-of—

was served on'19% me.7 5L G | upon the following:
Tretimg :vm!-y 'NJwv(..'#\uJ

Western District Court of Texas
Albert Armendariz, Sr. United States Courthouse
525 Magoffin Avenue
Room 105 |
El Paso, Texas 79901

by placing a copy of the above in the mail system at the facility where I am detained.

Reinaldo Lopez Armas, Pro Se




