


. He was granted deferral of removal under the Convention Against Torture (<CAT=) 

which the Immigration Judge (<IJ=) upheld on 

< = 4

4



This Court has jurisdiction over Plaintiff9s claims pursuant to 28 U.S.C. § 2241, which 

provides that <[w]rits of habeas corpus may be granted by the Supreme Court, any justice thereof, 

sdictions= to individuals <in 

custody in violation of the Constitution or laws or treaties of the United States.= 28 U.S.C. § 

2241(c)(3). The Supreme Court has long recognized that habeas corpus <is available to non

.= 3

4<does not in itself create judicially enforceable rights=4

obligations through the Foreign Affairs Reform and Restructuring Act of 1998 (<FARR Act=). 

<



=
3 3

The FARR Act also required agency heads to <prescribe regulations to implement the 

obligations of the United States under Article 3 [of the CAT].= 

<[N]othing in this section shall be construed as providing any court jurisdiction to consider 

Immigration and Nationality Act....=

<Notwithstanding any other provision of law (statutory or nonstatutory), including section 

Treatment or Punishment, except as provided in subsection (e).=

custody in violation of the laws or treaties of the United States. <A statute must contain 8a 

particularly clear statement9 before it can be construed as intended to repeal habeas jurisdiction.= 

510, 517 (2003)). The FARR Act <lack[ed] sufficient clarity to survive the 8particularly clear 

statement9 requirement= because it did not expressly repeal habeas jurisdiction. 

REAL ID Act, the Ninth Circuit determined that it could be <construed as being confined to 

addressing final orders of removal, without affecting habeas jurisdiction,= and thus should not be 



Moreover, <even if a sufficiently clear 

statement exists, courts must determine whether 8an alternative interpretation of the statute is fairly 

possible9 before concluding that the law actually repealed habeas relief.= 

3

that <there is no statement of congressional intent to preclude review of constitutional claims= and 

<[w]e would not imply an intent to repeal habeas jurisdiction from silence.=) (citing 

As the First Circuit explained, <Once Congress created rights under CAT by enacting 

violation of FARRA and its implementing regulations.= Saint Fort, 329 F.3d at 200.

3

3

<The Clause 8ensures that, except during periods of formal suspension, the Judiciary will 
tested device, the writ, to maintain the <delicate balance of governance= that 

is itself the surest safeguard of liberty9 and 8protects the rights of the 
the duty and authority of the Judiciary to call the jailer to account.9=

Congress may not <eliminate the writ without running afoul of the Suspension Clause= 

unless it <provides 8a collateral remedy which is neither inadequate nor ineffective to test the 



legality of a person's detention.9= 

regulations. Plaintiff9s claims 

3 Accordingly, this Court has jurisdiction over Plaintiff9s habeas 

Enforcement. In this capacity, he is responsible for ICE9s policies and operations, including 



Nationality Act (<INA=) and oversees ICE. She has legal custody over 

Because the United States determined that CAT was not <self executing,= Congress 

3277, § 2242, directed federal agencies 

3

removal and deferral of removal. Withholding of removal is available under 8 C.F.R. § 208.16(c) 



4

4 val under § 208.17(a) serves 

4 4

4 4



removal concerns. The court emphasized that only a <particularly clear statement= by Congress 



4

the Board of Immigration Appeals (<BIA=) granted him deferral of removal under the CAT, based 





9s protection, and no finding 

(<CAT=), the Foreign Affairs Reform and Restructuring Act of 1998 (<FARRA=), and ICE9s own 

Mr. Candido Bolanos9s fear is not hypothetical4

4

9s continued presence in the United States is not only legally required 

4

4 4



under the Convention Against Torture (<CAT=)4a protection which <allow[s] [the petitioner] to 

cy.= See ICE Policy Directive 

expressly recognized, <an alien with a grant of CAT deferral protection is permitted to be present 

in the United States pursuant to the regulations implementing the CAT.= 

detained alien granted CAT deferral protection <can seek employment 

country.= 



Plaintiff9s grant of CAT protection creates a constitutionally protected liberty interest under 

<

3

Regulations implementing CAT guarantee that deferral of removal <may be terminated 

only through a formal process,= which <includes filing a motion with the Immigration Court, 

individual is still more likely than not to face torture in the country of removal.= 8 C.F.R. § 

Termination of CAT protection may also occur if <diplomatic assurances= are provided by 

the receiving country, but only <subject to review by the Attorney General= and in accordance with 

<In 

failure to do so violates the individual's liberty interest.= 

Similarly, <CAT protections are enforceable regardless of the petitioner9s immigration status and 

return is a fundamental right protected by due process.= 



The government9s detention of Plaintiff and imminent threat of removal to El Salvador4

4

an ongoing violation of Plaintiff9s constitutional due process rights. <Wh

mechanisms are not adopted, any continued detention is unlawful.= See 28 U.S.C. § 2241; see also 

Actual Controversy and the Government9s Noncompliance with CAT Procedures

An actual controversy exists regarding the government9s authority to remove Plaintiff to 

El Salvador despite the extant grant of CAT deferral and the government9s failure to follow the 



and Restructuring Act of 1998 (<FARRA=) establishes that

<It shall be the policy of the United States not to expel, extradite, or otherwise effect the 

the person is physically present in the United States.= 3
3

<shall be granted withholding of removal … if the alien's life or freedom would be 
threatened= and further, <[t]he burden of proof is on the applicant for withholding of 
removal … to establish that it is more likely than not that he or she would be torture
removed to the proposed country of removal.= 8 C.F.R. § 1208.16(c)(2)

<The Secretary of State may forward to the Attorney General assurances that the Secretary 

there if the alien were removed to that country. … The Attorney General sha

Against Torture.=

4

applicable, reliable diplomatic assurances. The government9s failure to follow these procedures 



(1) Plaintiff9s grant of CAT deferral remains in full force and effect;

4

4

violation of the United States9 obligations under the Convention Aga

Affairs Reform and Restructuring Act of 1998 (<FARRA=), as well as binding federal regulations. 

, 556 U.S. 418, 435 (2009) (<Removal is a serious burden for many 

to be tortured if removed.=); 3

529 F.3d 235, 255 (3d Cir. 2008) (<The risk of torture is the type of irreparable 

harm that cannot be remedied after the fact.=)



Plaintiff9s February 4, 2008 deferral of removal under 8 C.F.R. § 1208.17 remains 

4 4

3.18, and the Fifth Amendment9s 

Plaintiff9s continued detention for the purpose of effectuating an unlawful removal 

INJUNCTIVE RELIEF.  Pursuant to the Court9s equitable powers, Fed. R. Civ. P. 65, and 



FEES AND COSTS.  Award Plaintiff his reasonable attorneys9 fees and litigation expenses 
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