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INTRODUCTION

The government frames Petitioner Harman Singh’s requested relief as substantively novel
and procedurally improper. But it is the government’s positions that are unprecedented. Never
before has the government undertaken such a sweeping campaign to arrest and detain people like
Harman—individuals in ongoing removal proceedings with serious claims for relief, who have no
criminal history and have complied with all immigration-court and supervision requirements.
Binding precedent squarely holds the Due Process Clause protects noncitizens like Harman from
unlawful detention, and the government’s only legitimate interests in civil immigration detention
are mitigating danger and flight risk. Where those interests are not present, detention violates due
process and the detained individual must be released. Indeed, in just the past few weeks, multiple
courts faced with essentially indistinguishable facts as Harman’s have issued precisely that relief.
See Garro Pinchi v. Noem, 2025 WL 1853763, at *4 (N.D. Cal. July 4, 2025); Valdez v. Joyce,
2025 WL 1707737, at *4-*5 (SD.N.Y. June 18, 2025), Martinez v. Hyde, 2025 U.S. Dist. LEXIS
115194, at *5-*6 (D. Mass. June 17, 2025); Opinion & Order, Y.Z.L.H. v. Bostock, No. 3:25-cv-
965-SI (D. Or. July 9, 2025) (appended as “Ex. A”).

The government’s remaining complaints fare no better. Harman need not administratively
exhaust his constitutional challenges to detention via a bond hearing; exhaustion here is prudential,
and multiple exceptions—including futility and irreparable harm—apply. Nor is there a
jurisdictional obstacle to granting the requested TRO, which would enjoin only Harman’s unlawful
detention—not any decision or action relating to his removal proceedings. Finally, the relief that
Harman seeks is procedurally appropriate; as numerous courts have recently concluded, this Court
has both the power and the duty to restore the parties to the status quo—i.e., “the moment prior to

the Petitioner’s likely illegal detention.” Garro Pinchi, 2025 WL 1853763, at *3.
ARGUMENT
L There is no requirement to exhaust.
No statute required Harman to exhaust administrative remedies before filing this petition.

See 28 U.S.C. § 2241. Although courts may require exhaustion under certain circumstances, see

Puga v. Chertoff, 488 F.3d 812, 812 (Sth Cir. 2007), they retain broad discretion to waive the
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exhaustion of administrative remedies—especially when “resort to such remedies would be futile.”
Acevedo-Carranza v. Ashcroft, 371 F.3d 539, 542 (Sth Cir. 2004); see also Singh v. Holder, 638
F.3d 1196 1203 n.3. Respondents do not even try to explain why the Puga factors favor exhaustion
here, instead relying almost exclusively on Second Circuit precedent. Opp. 8-9.! But even if they
did, exhaustion should not be required because there is no available remedy; exhaustion would

nonetheless be futile; and Harman would suffer irreparable injury in the meantime.
A. No administrative remedy is available here.

Respondents’ argument that Harman could exhaust administrative remedies by—for the
third time—requesting a bond hearing is a red herring. Based on their new policy and nationwide
conduct, Respondents likely do not intend to give Harman the opportunity to seek bond at all.
Respondents repeatedly assert that Harman is eligible for expedited removal and that they may
place him in expedited proceedings at any time. Opp. 10-11. And the immigration court that would
consider Harman’s bond request is bound by the Board of Immigration Appeals (BIA) decision that
purports to justify Respondents’ new policy; under Matter of Q. Li, 29 1&N Dec. 66 (BIA 2025),
the BIA held for the first time that noncitizens the government deems eligible for expedited
removal—whether or not they have actually been placed in expedited removal proceedings—are
subject to mandatory detention under 8 U.S.C. § 1225 and thus are not eligible for § 1226(a) bond
hearings. See id. at 69. As a person who Respondents deem subject to expedited removal, Harman
thus will likely ot qualify for a bond hearing. >

Respondents cannot get their story straight on whether Harman is actually in expedited

removal or not. Compare Gallenkamp Dec. { 16 (representing that Harman is already in expedited

! Respondents could not satisfy any of the Puga factors. First, neither an agency record nor agency expertise
record is material to the constitutional issues at stake here. See Martinez-Lopez v. Sessions, 2018 WL
490748, at *3 (S.D. Cal. 2018). Second, there is no concem that releasing Harman from detention will
encourage deliberate bypass of administrative procedures. See Birru v. Barr, 2020 WL 1905581, at *3 (N.D.
Cal. April 17, 2020). Third, administrative review will neither allow Respondents to correct their own
mistakes or preclude the need for judicial review. Even if Respondents granted Harman a meaningful
opportunity to seek bond, this would not remedy the core issue in this case: that his re-detention violated his
constitutional rights. See id. at *4.

2 Respondents’ other proposed alternative administrative process is similarly illusory. Respondents speculate
that if Harman is unsuccessful in appealing the order granting his motion to dismiss, he can appeal it directly
to the Ninth Circuit. Opp. 8. Not so: Circuit courts have jurisdiction to review only final orders of removal.
See 8 U.S.C. §1252(a), see also 8 C.F.R. § 1003.33.
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removal proceedings), with Opp. 14 (stating that Harman is in removal proceedings under Section
240 of the Immigration and Nationality Act). As the Petition makes clear, Harman is nof in
expedited removal, but that is irrelevant to his exhaustion argument: the fact that in Respondents’
view, he is eligible for expedited removal means that immigration courts are foreclosed from
granting him a bond hearing. In a similar case in which the government failed to establish which
statute authorized detention of a person who, like Harman, immigration agents arrested at her
hearing after attempting to dismiss her removal proceedings, a district court ordered release on that

basis alone. See Martinez, 2025 U.S. Dist. LEXIS 115194, at *5.

B. Even if there were an adequate remedy, courts regularly waive exhaustion
where it would be futile or would cause irreparable harm.

Courts may waive exhaustion requirements where, for example, as here, pursuit of
administrative remedies would be a futile gesture, or where enforcing exhaustion requirements
would result in irreparable injury. Laing v. Ashcroft, 370 F.3d 994, 1000-01 (Sth Cir. 2004).”

Respondents have taken the position that Harman was arrested and detained for the purpose
of placing him in expedited removal, under which a bond hearing is unavailable. See Opp. 4-5.
Requiring exhaustion in this context would thus “provide no real opportunity to present” his claims
in a bond hearing and would “make little sense.” Legalization Assistance Project v. INS, 976 F.2d
1198, 1203 (9th Cir. 1992). In any event, the illusory opportunity for Harman to pursue release
through a bond hearing is neither a legitimate opportunity to allow the government to correct its
constitutional mistakes nor is it necessary in a case in which an agency record is immaterial:
immigration courts do not have authority over the constitutional issues raised in this case. 4 See e.g,

Singh v. Barr, 2020 WL 1929366, at *5 (N.D. Cal 2020) (citing Garcia-Ramirez v. Gonzales, 423

3 Respondents also note that the “existence of a substantial constitutional question” is an exception to
prudential exhaustion. Opp. 9. To the extent this Court considers the Second Circuit standard Respondents
cite, Harman’s motion obviously raises substantial constitutional questions regarding his ongoing detention.
4 Contrary to Respondent’s contention, a bond application would not moot these proceedings. Opp. at 8-9.
Potential relief afforded through an in-custody bond hearing in which e bears the burden of proof does not
cover the scope of relief sought either through this TRO or through Harman’s habeas petition. Dkt. 1 at 24
1 6; Mot. 21; infra 1II. Respondents’ cited case law on this point is not illuminating. The only case
Respondents’ cite from this Circuit, Abdala v. INS, 488 F.3d 1061, 1064-65 (9th Cir. 2007), lends no support
to their contention that “release with supervision [i]s an action that moots a habeas petition.” In fact, in that
case the Ninth Circuit went out of its way to note that “[a] habeas petition...is never moot simply because,
subsequent to its filing, the petitioner had been released from custody.” /d. at 1064.

REPLY ISO PETITIONER’S EX PARTE MOTION FOR TEMPORARY RESTRAINING ORDER 5
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F.3d 935, 938 (9th Cir. 2005) (“Because the BIA does not have jurisdiction to resolve constitutional
challenges, however, due process claims—other than those alleging only ‘procedural errors’ within
the BIA's power to redress—are exempt from this administrative exhaustion requirement.”).

Furthermore, exhaustion would cause Harman irreparable harm. In attempting to rebut this
point, Opp. 9, Respondents inexplicably pass over the Ninth Circuit’s binding recognition of the
concrete and irreparable harms “imposed on anyone subject to immigration detention.” See
Hernandez v. Sessions, 872 F.3d 976, 995 (9th Cir. 2017). As in Hernandez, absent relief from this
Court, Harman will “needlessly on a daily basis” continue to experience the concrete harms of
detention including economic burdens and burdens on physical and mental health. See id; see also,
e.g., Kuzmenko v. Phillips, 2025 WL 779743, at *4 (E.D. Cal. Mar. 10, 2025) (recognizing that
each day in custody constitutes irreparable harm to petitioner); Garro Pinchi, 2025 WL 1853763,
at *3; Ortega v. Kaiser, 2025 WL 1771438, at *5 (N.D. Cal. June 26, 2025), Diaz v. Kaiser, 2025
WL 1676854, at *3 (N.D. Cal. June 14, 2025), Lewis v. Garland, 2023 WL 8898601, at *4 (C.D.
Cal. July 31, 2023); Singh v. Garland, 2023 WL 5836048, at *9 (E.D. Cal. Sept. 8, 2023).
Additionally, “it is well established that the deprivation of constitutional rights ‘unquestionably
constitutes irreparable injury.”” Melendres v. Arpaio, 695 F.3d 990, 1002 (9th Cir. 2012) (quoting
Elrod v. Burns, 427 U.S. 347 (1976)). In his TRO motion, Harman has—at minimum—raised
serious questions about the constitutionality of his detention. See infra IL; see also Valdez, 2025
WL 1707737, at *1 (S.D.N.Y. June 18, 2025) (ordering immediate release for Petitioner detained
at immigration court, based in part on constitutional claims with respect to his detention).

Finally, even accepting Respondents’ flawed proposition that a bond hearing offers
adequate relief, the prospect that Harman may seek a bond hearing from an immigration judge
does “nothing to mitigate the harm” to Harman for the time that he is and would continue to spend
in detention awaiting review. See Velesaca v. Decker, 458 F. Supp. 3d 224, 241 (S.D.N.Y. 2020).
Even if Respondents allow a request for bond to be made, it will take at a minimum several weeks
to resolve—time during which Harman remains unlawfully confined. See Jorge M.F. v. Jennings,
534 F. Supp. 3d 1050, 1055 (N.D. Cal. 2021) (finding a bond hearing after detention insufficient

process and noting respondents “misapprehend the purpose of a pre-detention hearing: if
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Petitioner is detained, he will already have suffered the injury he is now seeking to avoid™).
IL. Harman is likely to succeed on the merits of his due process claims.

A. Harman is not in expedited removal proceedings.

As Respondents admit, Harman is not in expedited removal proceedings—he “remains in
his § 1229a removal proceedings pending appeal.” Opp. 14.° And his TRO motion and requested
relief do not concern expedited removal at all. See Mot. 13-19 (challenging only detention); Dkt.
5-4 (proposed order). Thus, contrary to Respondents’ repeated suggestions, Opp. 10-14, the motion
is squarely focused on challenging only the lawfulness of his detention; it has nothing to do with
whether, in the future, Respondents will place him in expedited removal proceedings.® His
challenges to detention are properly before this Court.

B. Harman has a due process right to challenge his detention.

As Respondents’ own cases confirm, noncitizens like Harman do have due process rights
to challenge detention. Opp. 10 (citing Zadvydas v. Davis, 533 U.S. 678, 693, 695 (2001) (while
noncitizens outside the United States’ “geographic borders” lack constitutional protections, all
“persons” within them are protected by the Due Process Clause, regardless of immigration status);
Rodriguez Diaz v. Garland, 53 F.4th 1189, 1205-06 (9th Cir. 2022) (though constitutional rights of
citizens and noncitizens “are not coextensive,” noncitizens are entitled to due process, including to
challenge detention pending proceedings)). As the Ninth Circuit has held, the Due Process Clause
applies to noncitizens regardless of whether they are “seeking admission” or are “admitted” under
immigration law. Wong v. United States, 373 F.3d 952, 973 (9th Cir. 2004), abrogated on other
grounds by Wilkie v. Robbins, 551 U.S. 537 (2007); see also Padilla, 704 F. Supp. 3d at 1172. The
Due Process Clause allows Harman to challenge his detention.

Respondents fundamentally misapprehend Harman’s due process claims, which challenge

5 8 US.C. §1229a codifies Section 240 of the INA, goveming non-expedited removal hearings.
Respondents’ admission is flatly inconsistent with their sworn declaration representing that on June 11 DHS
“placed [Harman] into expedited removal proceedings under INA § 235.” Dkt. 11-1 9 16.

6 Although not relevant to resolution of the TRO, this Court would still have jurisdiction over Harman’s
detention challenge even if he were in expedited removal. See, e.g., Padilla v. ICE, 704 F. Supp. 3d 1163,
1170-72 (W.D. Wash. 2023) (explaining that the Supreme Court’s jurisdictional holding m DHS v.
Thuraissigiam, 591 U.S. 103, 107 (2020), is “limited” to due process challenges to admission processes, and
does not bar due process challenge to detention by noncitizens placed in expedited removal).
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his deprivation of liberty and rot the adequacy of the procedures the immigration laws afford him
“with respect to admission.” Opp. 10. Most of the cases Respondents cite do not even analyze due
process claims against detention; instead, they challenge congressional line-drawing in the
substantive rules governing admission and deportation. See id. (citing D.H.S. v. Thuraissigiam, 591
U.S. 103, 117-18 (2020) (noncitizen sought review of constitutionality of admission procedures
applied to him, but “did not ask to be released”); Landon v. Plasencia, 459 U.S. 21, 35-37 (1982)
(due process analysis addressed only adequacy of procedures in exclusion hearing); Kleindienst v.
Mandel, 408 US 753, 769-70 (1972) (noncitizen was abroad; no detention claim); Shaughnessy v.
United States ex rel. Mezei, 345 U.S. 206, 211-13 (1953) (due process analysis addressed only right
to admission); United States ex rel. Knauffv. Shaughnessy, 338 U.S. 537, 542 (1950) (same)).

To the extent Respondents take the extraordinary position that Harman has no due process
rights af all, that is unsupported by law and would have gruesome practical consequences: “If
excludable [noncitizens] were not protected by even the substantive component of constitutional
due process, ... we do not see why the United States government could not torture or summarily
execute them. ... [W]e conclude that government treatment of excludable [noncitizens] must
implicate the Due Process Clause of the Fifth Amendment.”). Rosales-Garcia v. Holland, 322 F 3d
386, 412 (6th Cir. 2003) (en banc); see also Jean v. Nelson, 472 U.S. 846, 874 (1985) (Marshall,
J., dissenting) (“[T]he principle that unadmitted [noncitizens] have no constitutionally protected
rights defies rationality. Under this view, the Attorney General, for example, could invoke
legitimate immigration goals to justify a decision to stop feeding all detained [noncitizens] ....

Surely we would not condone mass starvation.”).

C. The government cites no facts suggesting that Harman poses a danger or a
flight risk, and it has no other legitimate interest in detaining Harman.

The only permissible legitimate justifications for immigration detention are danger and
flight risk. Zadvydas, 533 U.S. at 690. When the government released Harman on his own
recognizance shortly after his 2024 entry, it necessarily determined that he was neither a danger to
the community nor a flight risk. See, e.g., Saravia v. Sessions, 280 F. Supp. 3d 1168, 1176 (N.D.
Cal. 2017), aff'd sub nom. Saravia for A.H. v. Sessions, 905 F.3d 1137 (9th Cir. 2018); 8 CFR. §
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1236(c)(8) (“Any [authorized] officer ... may ... release [a noncitizen] not described in section
236(c)(1) of the Act ... provided that the [noncitizen] must demonstrate to the satisfaction of the
officer that such release would not pose a danger to property or persons, and that the [noncitizen]
is likely to appear for any future proceeding.”). In fact, the government’s evidence confirms it
released Harman on his own recognizance because a Border Patrol agent found that Harman “does
not appear to be a threat to national security, border security, or public safety,” Dkt. 11-1, Ex. 1 at
3—a finding the government’s brief fails to acknowledge.” Nothing about Harman’s circumstances
changed between that initial decision and his immigration-court appearance on May 27, 2025, to
justify re-detention. If anything, Harman’s conduct in the past two years—his lack of criminal
history, court attendance, pursuit of a credible asylum claim and SIJS, full compliance with
supervision requirements, full-time employment, and community ties—only further confirm that
he is not a danger or a flight risk. Mem. 14-15; see Padilla, 704 F. Supp. 3d at 1173 (government
could “point to no ... public safety concemns or flight risk that might apply to [noncitizens] with
bona fide asylum claims and who desire to remain in the United States”).

Respondents have no meaningful answer to this and cite no facts suggesting Harman now
poses a risk of flight or danger. Instead, they speculate that their “redoubled efforts to enforce
immigration laws create[d] an increased risk that [Harman] may have more incentive to flee or
resort to desperate conduct.” Opp. 11-12 (emphasis added). Their unsupported assumption, which
applies equally to all noncitizens, is irreconcilable with the fact that Harman was arrested when he
appeared at his immigration court hearing to pursue meritorious immigration claims. See Valdez,
2025 WL 1707737, at *3 (“[T]he present allegation by ICE that Petitioner is at risk of flight is
directly at odds with [DHS’s] decision to release Petitioner on his own recognizance” and “the
record evidence”). Harman brings an as-applied due process challenge to his detention, see Mem.
14; Respondents cannot defend against that challenge by resorting to a hypothetical directly

contrary to the facts here.

7 Respondents also assert they initially released Harman on his own recognizance because of a lack of bed
space, see Opp. 4, 11, but as one court recently found, their argument that availability of bed space could
justify re-detention “has no basis in the law.” Valdez, 2025 WL 1707737, at *3.

REPLY I1SO PETITIONER’S EX PARTE MOTION FOR TEMPORARY RESTRAINING ORDER 9
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Shifting gears, Respondents invoke a different set of “changed circumstances” purportedly
justifying Harman’s detention—namely, the increased availability of “bed space,” DHS’s expanded
criteria for expedited removal, and alleged “fiscal and administrative” burdens. Opp. 11-12. 8 These
also fail. First, none of Respondents’ proffered rationales are constitutionally permissible bases for
detaining Harman. See Hernandez, 872 F.3d at 994; Mem. 13-15 (citing cases). The government
cites no authority supporting its assertion that any of these reasons can justify detention, for no such
authority exists. Second, immigration custody decisions generally must be based on an
“individualized determination.” INS v. Nat’l Ctr. for Immigrants’ Rts., Inc., 502 U.S. 183, 194
(1991); see also Zadvydas, 533 U.S. at 690; R.I.L-R v. Johnson, 80 F. Supp. 3d 164, 188 (D.D.C.
2015). ICE bed space availability, the recent expansion of expedited removal, and the fiscal
administration of government have nothing to do with any individual’s circumstances. If they were
legitimate justifications to detain Harman, the government could detain countless others without
regard to any particular individual’s circumstance—in violation of the principle that the
government bears the burden of showing a “special justification” for civil detention that outweighs
the “individual’s constitutionally protected interest in avoiding physical restraint.” Zadvydas, 533
U.S. at 690 (emphasis added).

D. Harman’s detention without a hearing violated procedural due process.

Respondents contend that Harman is entitled to no procedural protections because detention
is a constitutional aspect of removal proceedings. Opp. 14-16. But Harman does not raise a facial
challenge against immigration detention—rather, he argues that his detention, as applied to his
specific facts, is unconstitutional. See Mem. 14-15. None of the authorities Respondents rely on
suggest Harman may not bring an as-applied challenge to his detention. See Opp. 14-15. On the
contrary, the Supreme Court has explicitly recognized the availability of judicial review over as-
applied challenges to detention, including mandatory detention. See, e.g., Nielsen v. Preap, 586

U.S. 392, 420; Demore v. Kim, 538 U.S. 510, 532-33 (2003) (Kennedy, J., concurring).

8 Confusingly, Respondents also contend that these same changed circumstances “justiflied] ICE’s decision
to pursue Harman’s expedited removal.” Opp. 11. But ICE has not placed Harman in expedited removal.
See supra 1L A. Regardless, even if they had, the govemment’s asserted changed circumstances would be
insufficient for the same reasons.
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Respondents assert, with no citation to legal authority, that because Harman was released
on a supervision order, his constitutionally protected liberty interest “was, as a matter of law, zero.”
Opp. 16-17. Yet again, they are wrong. Longstanding Supreme Court precedent guarantees a pre-
deprivation hearing before the government may revoke a person’s conditional release. See
Morrissey v. Brewer, 408 U.S. 471, 482-83 (1972) (requiring pre-deprivation hearing before parole
may be revoked); Gagnon v. Scarpelli, 411 U.S. 778, 781-82 (1973) (same, for probation); Young
v. Harper, 520 U.S. 143, 146-47 (1997) (same, for pre-parole conditional supervision). Contrary to
Respondents’ assertions, Opp. 15-16, these decisions—which were decided on constitutional, not
statutory grounds—control equally in the immigration context. Indeed, “decisions defining the
constitutional rights of prisoners establish a floor for the constitutional rights of [noncitizens in
immigration custody],” who are “most decidedly entitled to more considerate treatment than those
who are criminally detained.” Unknown Parties v. Johnson, 2016 WL 8188563, at *5 (D. Ariz.
Nov. 18, 2016) aff’d sub nom. Doe v. Kelly, 878 F.3d 710 (9th Cir. 2017) (cleaned up) (emphasis
added). Accordingly, multiple decisions in this Circuit—with which Respondents fail to grapple—
have applied Morrissey and its progeny to bar immigration authorities from re-detaining
noncitizens like Harman, who are in removal proceedings, without a pre-deprivation hearing. See
Mem. 18; Garro Pinchi, 2025 WL 1853763, at *1 (granting TRO and ordering immediate release). ?

Here, Harman invokes “the most elemental of liberty interests—the interest in being free
from physical detention by one’s own government.” Hamdi v. Rumsfeld, 542 U.S. 507, 529 (2004).

In comparison to Harman’s weighty interest in liberty, Respondents’ interest in detaining him is

9 Respondents cite no authority even suggesting that Morrissey and its progeny do not apply here. The only
controlling precedent Respondents cite—Mathews v. Diaz—did not address Morrissey, nor did it concem
detention or incarceration. 426 U.S. 67, 81-85 (upholding statutory eligibility criteria for noncitizens to
receive welfare benefits). If anything, that case undermines Respondents” due process argument; it explained
that “[tJhe Fifth Amendment ... protects every one of the[] [millions of noncitizens in the United States]
from deprivation of life, liberty, or property without due process of law.” Id. at 77. All of Respondents’
district-court cases concern noncitizens with final, executable removal orders—which Harman does not
have—and do not raise or address any of the constitutional precedents Harman has cited here. See Ahmad v.
Whitaker, 2018 WL 6928540, at *6 (W.D. Wash. Dec. 4, 2018), report and recommendation adopted, 2019
WL 95571 (W.D. Wash. Jan. 3, 2019); Doe v. Smith, 2018 WL 4696748, at *9-11 (D. Mass. Oct. 1, 2018);
Phan v. Becerra, 2:25-cv-01757-DC-JDP (June 30, 2025). And Matter of Jaso & Ayala, a BIA decision,
does not concern detention at all. See 27 I. & N. Dec. 557, 559 (BIA 2019). Because these decisions do not
“raise or discuss” Morrissey’s application in the immigration context, they are not precedent on that issue.
See Sakamoto v. Duty Free Shoppers, Ltd., 764 F.2d 1285, 1288 (9th Cir. 1985).
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minimal. They proffer no evidence that Harman is either a flight risk or danger, because there is
none: prior to his surprise arrest, Harman was gainfully employed, attending temple every day,
volunteering regularly, pursuing asylum and SIS applications with the assistance of counsel, and
diligently complying with every instruction Respondents had imposed upon him. See Mem. 9; see
also Garro Pinchi, 2025 WL 1853763, at *2; Ortega v. Bonnar, 415 F. Supp. 3d 963, 970 (N.D.
Cal. 2019); Jorge M. F. v. Wilkinson, 2021 WL 783561, at *3 (N.D. Cal. Mar. 1, 2021). And for
the reasons explained, supra I1.C., neither “fiscal and administrative burdens” nor “bed space,”
Opp. 11, 17, are constitutionally permissible governmental interests in detention. 2

The risk of erroneous deprivation of liberty, without any procedural safeguards, is high. See
Mem. 17. The cost to Respondents of providing Harman a pre-deprivation custody hearing would
have been minimal. Mem. 18. Faced with substantially similar facts, other courts have held that
immediate release and prohibition of re-detention without a pre-deprivation hearing is the proper
remedy. See, e.g., Garro Pinchi, at *2 (ordering “immediate[] release” of noncitizen detained
without notice or pre-detention hearing); Valdez, 2025 WL 1707737, at *4-5 (same, and finding
ICE’s conduct toward the petitioner to be “an abuse of process”). Because the Constitution cannot
tolerate Harman’s continued detention, this Court should do the same. !

E. This Court has jurisdiction to issue the relief Harman seeks.

None of the INA’s jurisdictional bars apply here. To start, as Respondents acknowledge,
Opp. 13-14, 8 U.S.C. § 1252(g) is a “narrow” provision that applies “only to [the] three discrete
actions” listed: the decisions to “commence proceedings, adjudicate cases, or execute removal
orders.” Reno v. Am.-Arab Anti-Discrimination Comm., 525 U.S. 471, 482 (1999). Because
Harman’s motion challenges only his unconstitutional re-detention, which is not a covered action,
this Court plainly has jurisdiction. See Jennings v. Rodriguez, 583 U.S. 281, 294 (2018) (§ 1252(g)
does not “sweep in any claim that can technically be said to arise from the three listed actions”).

Nor does 1252(g) bar “the consideration of a purely legal question,” as is true here, “even if the

10 If anything, detention increases governmental fiscal burdens. See Hernandez, 872 F.3d at 996 (costs of
immigration detention are “staggering” and exponentially greater than supervised release programs).

11 T the extent Respondents suggest Harman has raised a prolonged detention due process claim, they are
incorrect. The authorities Respondents cite on that point are therefore inapplicable. See Opp. 17.
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answer to that legal question ... forms the backdrop against which the Attorney General later will
exercise discretionary authority. United States v. Hovsepian, 359 F.3d 1144, 1155 (9th Cir. 2004).

Respondents are also wrong that this Court lacks jurisdiction to temporarily enjoin
Harman’s transfer or removal to preserve jurisdiction over the petition. Opp. 19-20. Transfer is not
a covered action under § 1252(g). And Harman does not challenge the execution of a final order of
removal; he does not have a final order of removal. Even if he did, in cases that raise purely legal
constitutional challenges to immigration processes, the Ninth Circuit has repeatedly held that
1252(g) does not bar courts from temporarily enjoining a plaintiff’s removal while the case is
pending. See, e.g., Hovsepian, 359 F.3d at 1155; Cath. Soc. Servs., Inc. v. INS, 232 F.3d 1139, 1150
(9th Cir. 2000) (en banc) (collecting cases). Respondents’ separate argument that 8 U.S.C.
§ 1231(g)(1) prohibits temporarily enjoining Harman’s transfer also fails. See Ozturk v. Hyde, 136
F.4th 382, 396 (2d Cir. 2025) (“1231(g) does not address transfers [of noncitizen detainees] at
all”); see also Comm. of Cent. Am. Refugees v. INS, 795 F.2d 1434, 1441 (9th Cir.), amended, 807
F.2d 769 (9th Cir. 1986) (district courts can properly enjoin transfers).

III. The remaining equitable factors weigh strongly in Harman’s favor.

Harman’s unlawful detention is irreparable injury of the highest order. Although
Respondents passingly contend that “detention is a constitutionally valid aspect of the deportation
process,” Opp. 19, courts in this Circuit have repeatedly recognized the “irreparable harms imposed
on anyone subject to immigration detention.” Hernandez, 872 F.3d at 995 (emphasis added); see,
e.g., Garro Pinchi, 2025 WL 1853763, at *3; Ortega, 2025 WL 17714338, at *5; Diaz, 2025 WL
1676854, at *3; Lewis, 2023 WL 8898601, at *4; Singh, 2023 WL 5836048, at *9. That irreparable

harm is compounded when the detention is likely unconstitutional, for “the deprivation of

12 Defendants cite no controlling case to the contrary. Opp. 14. Sissoko v. Rocha is a damages claim where
the panel explicitly noted that it would have had jurisdiction over a habeas claim. 509 F.3d 947, 949 (9th
Cir. 2007). Saadulloev v. Garland and Anderson v. Moniz are out-of-circuit district-court decisions that do
not apply or address the Ninth Circuit’s holdings in Hovsepian or Catholic Social Services, which are
binding here. See Saadulloev, 2024 WL 1076106, at ¥3 (W.D. Pa. Mar. 12, 2024); Anderson, 2022 WL
375231, at *4 (D. Mass. Feb. 7, 2022). And Rauda v. Jennings, sought to enjoin the discretionary decisions
of “whether” and “when” the government could execute an existing order of removal against the petitioner,
which does not exist here. 55 F.4th 773, 777 (9th Cir. 2022).

13 This Court’s decision in Y.G.H. v. Trump, 2025 WL 1519250 (E.D. Cal. May 27, 2025), is inapplicable
because it concerns only the proper venue for habeas petitions, an issue Respondents do not raise here.
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constitutional rights unquestionably constitutes irreparable injury.” United Farm Workers v. Noem,
--F. Supp. 3d --, 2025 WL 1235525, at *51 (E.D. Cal. Apr. 29, 2025) (quoting Melendres v. Arpaio,
695 F.3d 990, 1002 (9th Cir. 2012)). Nor do Respondents address the additional irreparable harm
that Harman faces, including his inability to practice his religious faith. Dkt. 5-1 at 19-20.'

The balance of the hardships and public interest also strongly support issuance of a TRO.
The only harm to the government that Respondents identify is interference with its “interest in
exercising its enforcement authority under the INA.” Opp. 19. But the government has 7o interest
in wielding that authority to unconstitutionally detain Harman, and others like him, without any
due process. The government “cannot reasonably assert that it is harmed in any legally cognizable
sense by being enjoined from constitutional violations.” Zepeda v. INS, 753 F.2d 719, 727 (9th Cir.
1983); see Rodriguez v. Robbins, 715 F.3d 1127, 1145 (9th Cir. 2013) (the government “cannot
suffer harm from an injunction that merely ends an unlawful practice” implicating “constitutional
concerns”). Conversely, “the public has a strong interest in upholding procedural protections
against unlawful detention.” Vargas v. Jennings, 2020 WL 5074312, at *4 (N.D. Cal 2020). And
that interest is always served by ensuring that such “procedures comply with the Constitution,”
Hernandez, 872 F.3d at 996; see also Preminger v. Principi, 422 F.3d 815, 826 (9th Cir. 2005).

Because “the balance of hardships tips sharply in [his] favor,” Harman need only show
“serious questions going to the merits” under the Ninth Circuit’s “sliding scale test.” AIL for the
Wild Rockies v. Cottrell, 632 F.3d 1127, 1135 (9th Cir. 2011); see UFW, 2025 WL 1235525, at
*44. Yet, as described above, he has done far more than that: he has established a strong likelihood
of success on the merits of his due process claims. This Court should therefore grant the TRO.
IV. The scope of relief that Harman seeks is procedurally appropriate.

Respondents’ contention that the TRO should be denied because Harman seeks “judgment
on the merits in the guise of preliminary relief” fails. Opp. 7. Initially, they are wrong that TRO
motion and habeas petition seek the same relief, the TRO motion does not request an order

prohibiting ICE from placing Harman on expedited removal. More importantly, courts routinely

14 Respondents primarily argue that Harman is not irreparably injured because he has other avenues to obtain
release. Opp. 18. This argument just repeats the exhaustion arguments; 1t fails for the same reasons.
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grant habeas petitioners’ TRO motions seeking the same relief sought in the petition, including
release and/or a pre-deprivation hearing. See, e.g., Garro Pinchi, 2025 WL 1853763, at *4; Ortega,
2025 WL 1771438, at *6; Kuzmenko v. Phillips, 2025 WL 779743, at *2 (E.D. Cal. Mar. 10, 2025),
Doe v. Becerra, 2025 WL 691664, at *8 (E.D. Cal. Mar. 3, 2025).

Nor are Respondents correct that Harman’s TRO “seeks to alter the status quo.” Opp. 6.
The status quo is “the last uncontested status which preceded the pending controversy.” Doe, 2025
WL 691664, at *2 (quoting Tanner Motor Livery, Ltd. v. Avis, Inc., 316 F.2d 804, 809 (Sth Cir.
1963)). Put differently, “the status quo is ‘the legally relevant relationship between the parties
before the controversy arose,”” not merely the situation “at the time of the lawsuit.” Fellowship of
Christian Athletes v. San Jose Unified Sch. Dist. Bd. of Educ., 82 F 4th 664, 684 (9th Cir. 2023)
(emphasis added). Here, the last uncontested status was “the moment prior to the Petitioner’s likely
illegal detention.” Garro Pinchi, 2025 WL 1853763, at *3; see Doe, 2025 WL 691664, at *2. The
requested TRO would merely restore that status quo; it would nof prevent Respondents from “a full
and fair opportunity to address the merits.” Opp. 7.

V. No security is necessary here.

Rule 65 gives district courts the discretion to not order any security, and courts regularly
do not order security in cases like this one. See Diaz v. Brewer, 656 F.3d 1008, 1015 (Sth Cir.
2011); Garcia v. Bondi, 2025 WL 1676855, at *3 (N.D. Cal. June 14, 2025); Garro Pinchi, 2025
WL 1853763, at *4. Respondents have provided no evidence that Harman’s release will cost them
anything or damage them. See Zest Anchors, LLC v. Geryon Ventures, LLC, 2022 WL 1683 8806,
at *4 (S.D. Cal. Nov. 9, 2022) (“[T]he party affected by the injunction bears the obligation of

presenting evidence that a bond is needed.”). No security is required here.

CONCLUSION

This Court should grant Harman’s TRO Motion and issue the requested relief.

15 For the same reason, contrary to Respondents’ contentions, Opp. 6, the ordinary standard for prohibitory
injunctive relief applies. Regardless, injunctive relief here “is appropriate even under the higher standard for
mandatory injunctions.” Doe, 2025 WL 691664, at *3.
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

Y-Z-L-H, an adult,
Petitioner,

V.

DREW BOSTOCK, Seattle Field Office
Director, Immigration and Customs
Enforcement and Removal Operations; TODD
LYONS, Acting Director of Immigration and
Customs Enforcement; U.S. IMMIGRATION
AND CUSTOMS ENFORCEMENT,
KRISTI NOEM, Secretary of the Department
of Homeland Security; and PAMELA
BONDI, Attorney General of the United
States,

Respondents.

Case No. 3:25-cv-965-SI
Agency No. AXXX-XXX-204

OPINION AND ORDER GRANTING
PETITION FOR HABEAS CORPUS

Tess Hellgren, Stephen W. Manning, Nelly Garcia Orjuela, and Jordan Cunnings,
INNOVATION LAW LAB, 333 SW Fifth Avenue, Suite 200, Portland, OR 97204.

Of Attorneys for Petitioner.

William M. Narus, Acting United States Attorney; and Joshua Keller and
Ariana N. Garousi, Assistant United States Attorneys, UNITED STATES ATTORNEY’S OFFICE,
1000 SW Third Avenue, Suite 600, Portland, OR 97204. Of Attorneys for Respondents.

PAGE 1 - OPINION AND ORDER GRANTING PETITION FOR HABEAS CORPUS



Case 3:25-cv-00965-SI  Document 30 Filed 07/09/25  Page 2 of 34
Case 1:25-cv-00801-KES-SKO Document 13 Filed 07/09/25 Page 19 of 51

Michael H. Simon, District Judge.

In the spring of 2023, a 22-year-old man was lawfully working in Mexico as a farmer on
his family’s ranch.! One of the most notorious and violent criminal drug cartels in Mexico was
operating in the region under the protection of a corrupt local chief of police. The police chief
told the young man that members of the cartel would soon be coming for him. Shortly thereafter,
others confirmed to the man that members of the cartel were heading to “pick him up.” The
young man was fearful that the cartel would force him to work for them and, if he refused, would
torture and kill him. The man knew that they had done that to others who were about his age. Not
wanting to work for a drug cartel, and not wanting to be tortured and killed, the man presented
himself to officers of the U.S. Customs and Border Protection agency (“CBP”) at the United
States port of entry in El Paso, Texas. He used a “CBP One” mobile app on his phone to make
these arrangements, which was the procedure recommended by CBP.

Upon presentation at the port of entry, the man would have otherwise been mandatorily
detained, but he expressed his intent to seek asylum. He was then interviewed by CBP officers to
review his potential asylum status and determine whether he presented a security risk or a risk of
absconding. Based on the man’s individualized facts and circumstances, he was granted
permission lawfully to enter (also known as being “paroled into”) the United States on a
temporary basis while he pursued his applications for asylum and withholding of removal under
the Convention Against Torture (“CAT”). Thus, on July 21, 2023, this man was permitted

lawfully to enter and remain in the United States while his immigration proceedings progressed.

! For Petitioner’s safety, the Court has allowed him to proceed using only initials or a
generic descriptor. The parties know the man’s identity.

PAGE 2 — OPINION AND ORDER GRANTING PETITION FOR HABEAS CORPUS



Case 3:25-cv-00965-SI Document 30 Filed 07/09/25  Page 3 of 34
Case 1:25-cv-00801-KES-SKO Document 13 Filed 07/09/25 Page 20 of 51

So far, everything had been done precisely as Congress had directed under federal immigration
laws, including 8 U.S.C. §§ 1182(d)(5) and 1225.

While his immigration case was pending, the young man lived in Newport, Oregon. The
man had originally been directed to appear for a hearing on May 7, 2024, but that was later
postponed by immigration authorities, who sent an amended Notice to Appear letter. In that
letter, the man was directed to appear on June 5, 2025, in Portland before an Immigration Judge
employed by the U.S. Department of Justice. Immigration authorities also had previously issued
the man an employment authorization card, which allowed him legally to work in the United
States. This work permit was initially valid through July 19, 2025, and immigration authorities
later issued a new work permit, which was valid through June 30, 2030. While living in
Newport, the man was gainfully—and lawfully—employed, first as a dishwasher, and later as a
painter. He kept U.S. immigration authorities aware of his correct address and complied with all
required check-ins.

On April 11, 2025, the U.S. Department of Homeland Security (“DHS”) sent emails to
tens of thousands of persons who similarly had been lawfully paroled into the United States and
allowed to remain for a limited time as they tried to accomplish the individualized purposes of
their parole. These standard-form, mass emails sent by DHS stated that “DHS is now exercising
its discretion to terminate your parole.” The emails added that any benefits connected to a
person’s parole, “such as work authorization,” also will terminate. The emails advised each
recipient to “depart the United States immediately.”

Rather than depart, the young man attended his previously scheduled hearing before an
Immigration Judge in Portland on June 5, 2025. The young man identified himself to the

Immigration Judge, and the Immigration Judge began by explaining that the “purpose of these
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proceedings is for the court to decide whether you should be removed from the United States or
whether you should be allowed to stay.” The Immigration Judge also stated that both the man
and the Government have the right to present testimony and other evidence regarding the man’s
application for asylum and withholding of removal. After the Inmigration Judge spoke with the
man about some preliminary matters, the Government addressed the Immigration Judge to say
that “DHS is moving for dismissal based on changed circumstances since the issuance of the
Notice to Appear.” The Immigration Judge asked the young man if he objected or wanted the
Immigration Judge to grant the Government’s motion. The man said that he objected and did not
want his case to be dismissed. He added that he also wanted time to obtain a lawyer. The
Immigration Judge then spoke to the parties “off the record” and, upon returning, stated that he
was granting the Government’s motion to dismiss the “removal case,” explaining to the man that
he was no longer in official removal proceedings. The Immigration Judge added that the man
would still have the right to seek legal representation and could appeal the Immigration Judge’s
ruling. The Immigration Judge then told the man, “You are now free to leave.” The man left the
courtroom, entered the hallway, and was promptly taken into custody by five or six masked
agents of U.S. Immigration and Customs Enforcement (“ICE”).

A volunteer lawyer standing nearby agreed to represent the man and promptly filed a
Petition for Habeas Corpus (the “Petition™) with the federal court in the District of Oregon,
which is now the subject of this Opinion and Order. After the Petition was filed but before the
Court entered an interlocutory order several hours later, ICE removed the man from Oregon and

eventually placed him in an ICE detention facility in Tacoma, Washington. The parties have
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since filed legal briefs, and the U.S. District Court held a hearing on July 1, 2025.2 At the
hearing, the Government conceded that if the email sent on April 11th did not lawfully rescind
the man’s parole, then his arrest on June 5th and subsequent detention by ICE would not be
lawful. At the conclusion of the hearing, this Court orally ruled that the April 11th email did not
lawfully rescind the man’s parole because the procedures used materially violated federal
immigration laws and regulations.

Accordingly, the man’s arrest and subsequent detention also were unlawful. The Court
ordered the Government to release the man and stated that a written Opinion and Order
explaining the Court’s analysis and legal basis would be issued by July 11th. The Court later
learned that the man had been released later that evening, after the hearing and the Court’s oral
ruling. This Opinion and Order now provides the Court’s analysis and legal basis in support of
its ruling. For the reasons explained below, the Court finds that the Government’s termination of
the man’s parole was unlawful, as well as arbitrary and capricious under the APA.

In 1947, shortly after the end of the Second World War, Justice Felix Frankfurter of the
United States Supreme Court wrote a separate opinion in United States v. United Mine Workers
of America.’ In that case, Justice Frankfurter stated:

There can be no free society without law administered through an
independent judiciary. If one man can be allowed to determine for
himself what is law, every man can. That means first chaos, then
tyranny. Legal process is an essential part of the democratic

process. For legal process is subject to democratic control by
defined, orderly ways which themselves are part of law. In a

2 Although the Petition raised several alternative arguments in support of habeas relief,
the parties stipulated that the July 1st hearing would address only Count Two, which asserted
that the termination of the man’s parole was unlawful under the Administrative Procedure Act
(“APA”™), thereby making his arrest and detention also unlawful.

3330 U.S. 258 (1947).
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democracy, power implies responsibility. The greater the power
that defies law the less tolerant can this Court be of defiance.*

Almost 80 years later, these principles continue to protect the rights of everyone.
BACKGROUND
A. Relevant Statutory Framework
1. Admission Processes and Parole Under the INA

The Immigration and Naturalization Act (“INA”) establishes the framework governing
noncitizens’ entry into and removal from the United States, with regulations promulgated by the
enforcing agencies providing further governance. When a noncitizen arrives seeking entry into
the United States, they are deemed an “applicant for admission.”® The INA has many categories
of “inadmissibility.”® Noncitizens who arrive at a port of entry without a visa or other entry
document, like Petitioner, are deemed “inadmissible” under 8 U.S.C. § 1182(a)(7).’

When a noncitizen is deemed inadmissible under § 1182(a)(7), the immigration officer
must order the noncitizen’s removal, unless the noncitizen indicates an intention to apply for
asylum or fear of persecution.® The noncitizen may be placed in “expedited removal”
proceedings, which contain a truncated asylum process and require that the noncitizen remain

detained throughout the process.” They also may be placed in 8 U.S.C. § 1229a removal

4 Id. at 312 (Frankfurter, J., concurring in the judgment).
38 U.S.C. § 1225(a)(1).
¢ See generally 8 U.S.C. § 1182.

7 Depending on the circumstances, other categories of inadmissibility may also apply, but
§ 1182(a)(7) applies for noncitizens without proper documentation.

88 1U.S.C. § 1225(b)(1)(A)Q).
9 Id. § 1225(b)(1).
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proceedings, which have more robust due process protections, although the noncitizen again
generally remains detained throughout the process.*

Section 1182, however, has a subsection titled “Temporary admission of
nonimmigrants,” which allows noncitizens, even those in required detention, to be “paroled” into
the United States. This provision, at issue in this case, states:

The Secretary of Homeland Security may, except as provided in
subparagraph (B) or in section 1184(f) of this title, in his discretion
parole into the United States temporarily under such conditions as
he may prescribe only on a case-by-case basis for urgent
humanitarian reasons or significant public benefit any alien
applying for admission to the United States, but such parole of
such alien shall not be regarded as an admission of the alien and
when the purposes of such parole shall, in the opinion of the
Secretary of Homeland Security, have been served the alien shall
forthwith return or be returned to the custody from which he was
paroled and thereafter his case shall continue to be dealt with in the
same manner as that of any other applicant for admission to the
United States.

8 U.S.C. § 1182(d)(5)(A)!! (emphasis added) (“Parole Statute”). “Notably, every Administration
beginning in the late 1990s has relied heavily on the parole option, including the administrations
of Presidents Clinton, Bush, Obama, Trump, and Biden.”'? At issue in this case is the termination

of Petitioner’s parole.

074 § 1225(b)(2).

I Ap “alien” is “any person not a citizen or national of the United States.” 8 U.S.C.

§ 1101(2)(3).
12 Biden v. Texas, 597 U.S. 785, 815 (2022) (Kavanaugh, J., concurring).
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2. Limits on Judicial Review Under the INA

The INA contains a provision limiting judicial review. Respondents rely on this provision
to argue that the Court is unable to review Respondents’ purported termination of Petitioner’s
parole. In a subsection titled “Denials of discretionary relief,” the statute states, in relevant part:

Notwithstanding any other provision of law (statutory or
nonstatutory), including section 2241 of Title 28, or any other
habeas corpus provision, and sections 1361 and 1651 of such title,
and except as provided in subparagraph (D), and regardless of
whether the judgment, decision, or action is made in removal
proceedings, no court shall have jurisdiction to review—

(i) any judgment regarding the granting of relief under section
1182(h), 1182(i), 1229b, 1229c¢, or 1255 of this title, or

(ii) any other decision or action of the Attorney General or the
Secretary of Homeland Security the authority for which is
specified under this subchapter to be in the discretion of the

Atiorney General or the Secretary of Homeland Security, other
than the granting of relief under section 1158(a) of this title.

8 U.S.C. § 1252(a)(2)(B) (emphasis added) (“Review Statute™)."?

3. Habeas Corpus Petitions Under 28 U.S.C. § 2241

Under 28 U.S.C. § 2241, federal district courts “within their respective jurisdictions”
have the authority to hear applications for habeas corpus by any person who claims to be held “in
custody in violation of the Constitution or laws or treaties of the United States.” The “essence of
habeas corpus is an attack by a person in custody upon the legality of that custody,” and thus to
be within the “core of habeas corpus,” a petitioner must seek “either immediate release from that

confinement or the shortening of its duration.”*

13 Subchapter II, titled “Immigration,” includes § 1182.

14 Preiser v. Rodriguez, 411 U.S. 475, 484, 489 (1973).
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B. Factual Background

Petitioner now is a 24-year-old citizen of Mexico. More than two years ago, Petitioner
feared that a notorious and violent drug cartel in Mexico, working under the protection of a
corrupt local police chief, would torture and kill Petitioner if he did not join the cartel and begin
doing their bidding.'* After making an appointment through the “CBP One app” for entry into
the United States, on July 21, 2023, Petitioner came to the port of entry at El Paso, Texas and
explained that he was seeking asylum and withholding from removal under the CAT. 16 At the
port of entry, Petitioner was deemed inadmissible under 8 U.S.C. § 1182(a)(7)(A)(i)(D) because
he was not in possession of valid entry documents.’

He was, however, paroled into the United States under the Parole Statute.'® Petitioner was
thus released from custody. He also was not placed into “expedited removal” under § 1225(b)(1)
but was instead placed into regular § 1229a removal proceedings under § 1225(b)(2). He was
ordered to appear for his first court hearing on May 7, 2024, in Portland, Oregon. 19 Petitioner
later received a notice in the mail that his first court hearing had been rescheduled for June 5,

2025, in Portland.?® On September 28, 2023, Petitioner was issued a work authorization that was

15 ECF 22 at 9-17.

16 Declaration of Y-Z-L-H (ECF 14) 1 3, 4.
17 See ECF 22 at 2-5.

18 See id. at 2.

19 74

20 y.-7-L-H Decl. 7 4.
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valid through July 19, 2025.2! On July 9, 2024, Petitioner timely filed his application for asylum
or withholding of removal under the CAT.*?

On April 11, 2025, Petitioner received an email from Department of Homeland Security
(“DHS”) stating:

Notice of Termination of Parole

It is time for you to leave the United States.

You are currently here because the Department of Homeland
Security (DHS) paroled you into the United States for a limited
period. Pursuant to 8 U.S.C. § 1182(d)(5)(A) and 8 C.F.R.

§ 212.5(e), DHS is now exercising its discretion to terminate your
parole. Unless it expires sooner, your parole will terminate 7 days
from the date of this notice.

If you do not depart the United States immediately you will be
subject to potential law enforcement actions that will result in your
removal from the United States—unless you have otherwise
obtained a lawful basis to remain here. Any benefits you receive in
the United States connected with your parole—such as work
authorization—will also terminate. You will be subject to potential
criminal prosecution, civil fines, and penalties, and other lawful
options available to the federal government.

DHS encourages you to leave immediately on your own.

Again, DHS is terminating your parole. Do not attempt to remain
in the United States — the federal government will find you. Please
depart the United States immediately.

?LECF 22 at 21.

22 See id. at 9-20.

PAGE 10 — OPINION AND ORDER GRANTING PETITION FOR HABEAS CORPUS



Case 3:25-cv-00965-SI  Document 30  Filed 07/09/25  Page 11 of 34
Case 1:25-cv-00801-KES-SKO Document 13 Filed 07/09/25 Page 28 of 51

ECF 22 at 22 (emphasis in original). This was a mass, form email sent to tens of thousands of
migrants®® and did not reference Petitioner’s pending asylum application.

Petitioner remained in the United States. He previously had been issued a work
authorization valid from September 28, 2023, through July 19, 2025.2* This work permit was
based on his status as someone who had been paroled into the United States. On May 16, 2025,
Petitioner filed an application for a work authorization pursuant to his status as a noncitizen
seeking asylum.? U.S. Citizenship and Immigration Services (“USCIS”) granted Petitioner a
new work authorization on June 4, 2025, which is valid until June 3, 2030.2° This work permit is
based on his status as a noncitizen seeking asylum.

On June 5, 2025, Petitioner appeared for his immigration court hearing. Petitioner
requested more time to try to find an attorney and the Immigration Judge stated, “the court will
give you more time, and we’ll reschedule your case to another day.”?” DHS then orally moved
for dismissal of the removal proceedings, including Petitioner’s asylum application, “based on
changed circumstances since the issuance of the Notice to Appear.”?® DHS, however, did not

describe the purported “changed circumstances” or articulate any other reasons for seeking

23 Miriam Jordan, Jazmine Ulloa & Hamed Aleaziz, They Followed the Rules. Now
Thousands of Migrants Are Told, “Leave,” N.Y. Times (Apr. 14, 2025),
https://www.nytimes.com/2025/04/14/us/migrants-trump.html.

24 ECF 22 at 21.

2 Id. at 24.

26 Id

27 I1d. at 27 (“Rough Transcript of DAR Audio” from June 5, 2025).

28 Id
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dismissal.?® Petitioner opposed the motion, stating that he first needed a lawyer. The Immigration
Judge held a discussion off the record before stating on the record: “The court has considered the
department’s motion for dismissal. And the court has considered the respondent’s opposition
requesting an attorney. The court finds the department has offered more persuasive reasons for
seeking dismissal.”3° In orally granting the motion, the Immigration Judge noted a Board of
Immigration Appeals (“BIA™) case finding no prejudice where the respondent had not been
ordered removed and was in no imminent danger of removal.** The Immigration Judge dismissed
the removal proceedings without prejudice, vacated any future hearings, and stated that
Petitioner was no longer in removal proceedings.? After the hearing, the Immigration Judge
entered a written order dismissing without prejudice Petitioner’s removal proceedings.*’

After Petitioner left the courtroom, about five or six ICE agents in masks surrounded
him.>* The agents seized Petitioner’s mobile phone and other belongings and placed him in
handcuffs.3’ The agents did not explain why they arrested Petitioner.*® They took Petitioner to an

unknown location where they placed him in shackles.?’ They again did not provide any

29 Id

30 Jd. at 27-28.

31 1d at 28.

2 Id.

33 ECF 11-2.
3*Y-Z-L-HDecl. | 7.
3 Id.

3 Id.

37 1d. 9 10.
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explanation about where they had taken Petitioner, where they were going, or why they had
arrested Petitioner.3® Petitioner was scared and alone, having never been arrested, and feeling
confused because he had followed all the requirements for applying for asylum.*® Petitioner was
then taken to Tukwila, Washington.*® After spending the night in a cell in Tukwila, in the
afternoon of June 6, 2025, Petitioner was shackled and handcuffed and transferred to the
Northwest ICE Processing Center in Tacoma (“Tacoma Detention Facility”).*! As of June 17,
2025, he had been detained in his cell at Tacoma for nearly one week without ever being taken
outside.*? Petitioner remains confused regarding his arrest, because he has no criminal history,
either in Mexico or the United States.*

Respondents concede that Petitioner is not currently in “expedited removal” proceedings.
Respondents further concede that Petitioner remains in removal proceedings under 8 U.S.C.
§ 1229a during his administrative appeal of the dismissal of his removal proceedings.

At 11:21 a.m. on June 5, 2025, Petitioner, through counsel, filed his Petition. At
4:15 p.m. the same day, the Court issued an Order prohibiting Respondents from transferring
Petitioner out of the District of Oregon without prior approval of the Court, ordering
Respondents to notify the Court if Respondents already had transferred Petitioner out of the

District of Oregon, and ordering Respondents to answer or respond to the Petition by June 10,

38 Id. 99 9-10
3 Id. 99 7-9.

“ 1d 9 10.

N d qq911-12.
2 Id q913-14.

4 Id 9 15.
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2025.** Counsel for Respondents notified the Court by email on June 5, 2024 at 4:55 p.m. that
DHS had removed Petitioner from the District of Oregon at approximately 12:30 p.m. on June 5,
2025.% The Court then ordered Respondents not to transport Petitioner from the Tacoma
Detention Facility, other than to return Petitioner to the District of Oregon.*¢ Petitioner remained
in custody at the Tacoma Detention Facility until the Court orally granted the Petition on Count
Two at the oral argument on July 1, 2025, stating that a written decision would follow.

DISCUSSION
A. Whether the Court Has Jurisdiction to Review This Matter
1. Statutorily Granted Discretion

Respondents make two arguments in support of their position that this Court lacks
jurisdiction to review the decision to detain Petitioner. First, Respondents invoke the jurisdiction-
stripping provision of the Review Statute, which precludes a court’s jurisdiction to review any
decision that is specified by the statute to be in the discretion of the Secretary of Homeland
Security (“Secretary”). Respondents argue that Petitioner’s detention is based on a discretionary
decision to terminate parole under the Parole Statute, after which Respondents were required to
detain Petitioner under 8 U.S.C. § 1225(b). Second, Respondents argue that § 701(a)(2) of the
APA independently forecloses judicial review of any action “committed to agency discretion by
law,” quoting 5 U.S.C. § 701(a)(2). Both of these jurisdictional arguments are based on the

contention that the decision to terminate Petitioner’s parole was committed to agency discretion

4 ECF 4.
43 See ECF 7.

46 Id
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by law. Thus, the Court analyzes whether termination of Petitioner’s parole was a matter
committed to agency discretion under the Parole Statute.

a. Presumption of Judicial Review

In deciding whether a statute bars judicial review of an administrative determination, the
Supreme Court has emphasized “a familiar principle of statutory construction: the presumption
favoring judicial review of administrative action.”*’ “When a statute is reasonably susceptible to
divergent interpretation, we adopt the reading that accords with traditional understandings and
basic principles: that executive determinations generally are subject to judicial review.”*® The
presumption of reviewability has been “consistently applied” to immigration statutes and can be
overcome only by “clear and convincing evidence of congressional intent to preclude judicial
review.”* Accordingly, the Review Statute’s limitation on judicial review applies only to
determinations made discretionary by statute. >

Similarly, “[t]he APA establishes a basic presumption of judicial review for one suffering
legal wrong because of agency action. That presumption can be rebutted by a showing that the
relevant statute precludes review, § 701(a)(1), or that the agency action is committed to agency

discretion by law, § 701(a)(2).”*! “[O]nly upon a showing of ‘clear and convincing evidence’ of

47 Kucana v. Holder, 558 U.S. 233, 251 (2010).
8 Jd. (quotation marks omitted).
4 Guerrero-Lasprilla v. Barr, 589 U.S. 221, 229 (2020) (quotation marks omitted).

50 Kucana, 558 U.S. at 249-52; see also Poursina v. U.S. Citizenship & Immigr. Servs.,
936 F.3d 868, 871 (9th Cir. 2019) (holding that the Review Statute “precludes review only if a
congressional statute—codified in the relevant subchapter, see 8 U.S.C. §§ 1151-1382—vests the
government with authority to make a discretionary decision™).

5! Dep’t of Homeland Sec. v. Regents of the Univ. of Cal., 591 U.S. 1, 16-17 (2020)
(cleaned up).
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a contrary legislative intent should the courts restrict access to judicial review.”** Further, the
Supreme Court has read the “committed to agency discretion” exception “quite narrowly,
restricting it to ‘those rare circumstances where the relevant statute is drawn so that a court
would have no meaningful standard against which to judge the agency’s exercise of
discretion.””>?

b. The Secretary’s Discretionary Authority

The Parole Statute provides the Secretary with discretion to grant parole on a case-by-
case basis for “urgent humanitarian reasons or significant public benefit”>* After parole has been
granted, the Secretary may only terminate parole “when the purposes of such parole shall, in the
opinion of the Secretary of Homeland Security, have been served.”* This is a grant of
discretionary authority, but it has a mandatory requirement—parole may be terminated or
revoked only when in the Secretary’s opinion the parole’s purposes have been met.

Agency action is not “specified . . . to be in the discretion” of the official where the action
“was not performed in accordance with the mandatory . . . procedures.”*® In the context of
granting parole, both the Supreme Court and the Ninth Circuit have acknowledged such

mandatory procedures. Quoting the Supreme Court, the Ninth Circuit explained the bounds of

52 Abbott Lab’ys v. Gardner, 387 U.S. 136, 141 (1967) (citing Rusk v. Cort, 369 U.S. 367,
379-80 (1962)).

53 Dep’t of Com. v. New York, 588 U.S. 752, 772 (2019).
48 1U.S.C. § 1182(d)(5)(A).

55 Id

56 Sharkey v. Quarantillo, 541 F.3d 75, 86 (2d Cir. 2008) (quotation marks omitted) (in
the context of rescission of lawful permanent resident status, noting that the regulations “require
formal proceedings, and a hearing upon request”).
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such discretion as follows: “immigration officials clearly have the authority to deny parole to
unadmitted aliens if they can advance a facially legitimate and bona fide reason for doing 507

Similarly, there are mandatory procedures for terminating parole. As discussed below in
Section B.2, Respondents have failed to comply with the requirements imposed by statute (i.e.,
the parole has served its purpose) or by regulation (i.e., either the parole has served its purpose or
neither public nor humanitarian interests support the continued presence of the noncitizen in the
United States) for terminating parole. Further, the Supreme Court has stated that under the Parole
Statute, immigration officials must “make individualized determinations” of grants of parole.®
“Common sense suggests . . . that parole given only on a case-by-case basis is to be terminated
only on such a basis.”*® Thus, the Review Statute only precludes review of terminations of parole
that were done on a case-by-case, or individualized, basis. Here, the Secretary has not made any
individualized determination that the purposes of a specific parole—and especially Petitioner’s,
for the purposes of the pending case—has been served. Instead, the Secretary purported to
terminate categorically, or en masse, parole for tens of thousands of noncitizens. The Court finds
persuasive the reasoning of the district court in Doe v. Noem, concluding that such a decision is
not within the discretion granted by the Parole Statute.®

Similarly, the Ninth Circuit in Hassan v. Chertoff reviewed revocation of parole in the

context of “advance parole,” providing guidance on how a court should consider whether it has

57 Nadarajah v. Gonzales, 443 F.3d 1069, 1082 (9th Cir. 2006) (emphasis added)
(quoting Jean v. Nelson, 472 U.S. 846, 853 (1985)).

38 Jean, 472 U.S. at 857.
59 Doe v. Noem, 2025 WL 1505688, at *1 (1st Cir. May 5, 2025).

60 Doe v. Noem, --- F. Supp. 3d ----, 2025 WL 1099602, at *11, 18 (D. Mass. Apr. 14,
2025).
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jurisdiction to review claims involving the revocation or termination of parole.¢! The Ninth
Circuit analyzed whether the parole was properly revoked under the statutory and regulatory
requirements before concluding that “[t]he revocation was lawfully authorized” and thus the
district court properly concluded that it lacked jurisdiction.®?

The plaintiff, Hassan, “while physically present in the United States . . . applied for
adjustment to status of lawful permanent resident.”®® While his application was pending, Hassan

wanted to travel to Saudi Arabia; he received an “advance parole” granting him permission to

return to the United States “so long as his application for adjustment remained pending.”®*

“While Hassan was abroad, the government denied his adjustment application and revoked the
advance parole. When he attempted to return to the United States, he was denied admission,
placed in expedited removal proceedings, and removed.”® The Ninth Circuit thus explained:

On appeal, Hassan argues that the district court had jurisdiction to
review the revocation. He claims that the government lacked any
discretion to revoke his advance parole because no statute or
regulation expressly authorizes revocation. We disagree. The
statutory and regulatory provisions governing the grant of parole
provide for the revocation of parole when it no longer serves its
purpose.

DHS complied with these regulations when it revoked Hassan’s
advance parole. It is undisputed that Hassan was granted advance
parole solely to allow him to return to this country while his
application for status adjustment was pending. Thus, once
Hassan’s application for adjustment of status was denied, he was
no longer eligible for advance parole. The revocation inevitably

61 593 F.3d 785 (9th Cir. 2010).
82 Id. at 789-90.

63 Jd. at 788.

64 Id

65 Id.
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followed from DHS’s discretionary decision to deny the
adjustment of status. Under these circumstances, DHS was
required by its own regulation to terminate the advance parole, the
parole having served its purpose.

The district court properly rejected Hassan’s argument that it had

jurisdiction to review the revocation of advance parole as an ultra
vires. The revocation was lawfully authorized.

Hassan, 593 F.3d at 789-90 (emphasis added) (citations omitted).

Unlike in Hassan, here, it is not undisputed that the purpose of Petitioner’s parole was for
a discrete function that has already been accomplished. (Indeed, it appears beyond reasonable
dispute that the purpose of Petitioner’s parole has not yet been served.) Nor is it clear that
termination of Petitioner’s parole (e.g., the April 11, 2025 email) has “inevitably followed” from
some action by DHS regarding Petitioner’s status or proceedings. That leaves the requirement
that the Secretary make an affirmative decision based on facts that the purpose of Petitioner’s
parole has been served. And there is no evidence that the Secretary has expressed such an
opinion. Thus, Respondents’ termination of Petitioner’s parole was not “lawfully authorized,”
and the Court retains jurisdiction to review the claim. Indeed, there has been no decision or
action made or taken by the Secretary that the Parole Statute expressly provides is within the
discretion of that official. Further, there is no clear and convincing evidence that Congress
intended to preclude review of termination of parole under these circumstances.

Petitioner also argues that the Review Statute does not preclude review of challenges
implicating the legal “backdrop” or “framework™ against which discretionary decisions are

made.5 The Review Statute “restricts jurisdiction only with respect to the executive’s exercise of

% See ECF 25 at 7-8; Hearing Tr. (ECF 29) 18:20-25.
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discretion. It does not limit habeas jurisdiction over questions of law.”¢” Accordingly,
“[a]ithough the INA precludes direct review of discretionary decisions, it does not bar [courts]
from reviewing predicate legal questions.”®® Such “predicate legal questions” include claims that
the discretionary process itself was constitutionally or legally flawed.%® Moreover, as the
Supreme Court explained in Zadvydas v. Davis, there is an important distinction between seeking
review of an exercise of discretion and “challeng[ing] the extent of . . . authority” under a
statute.” “[T]he extent of that [statutory] authority is not a matter of discretion.””* Under this
principle, courts across the country have declined to apply the Review Statute “to claims
challenging the legality of policies and processes governing discretionary decisions under the
INA.”" In the circumstances of this case, Petitioner’s argument about the “legal backdrop”—
whether Respondents can categorically terminate parole without an individualized
determination—involves the same analysis as whether Respondents’ termination decision

complied with the mandatory statutory procedures.

7 Hernandez v. Sessions, 872 F.3d 976, 988 (9th Cir. 2017) (emphasis in Hernandez)
(quotation marks omitted); cf United States v. Hovsepian, 359 F.3d 1144, 1155 (9th Cir. 2004)
(stating in the context of 8 U.S.C. § 1252(g) that a “district court may consider a purely legal
question that does not challenge the Attorney General’s discretionary authority, even if the
answer to that legal question—a description of the relevant law—forms the backdrop against
which the Attorney General later will exercise discretionary authority”).

68 Gebhardt v. Nielsen, 879 F.3d 980, 985 (9th Cir. 2018) (cleaned up).

% Hernandez, 872 F.3d at 988 (in the context of discretionary bond hearings).
70533 U.S. 678, 688 (2001).

g

2 Doe, 2025 WL 1099602, at *12 (quotation marks omitted) (gathering cases).

PAGE 20 — OPINION AND ORDER GRANTING PETITION FOR HABEAS CORPUS



Case 3:25-cv-00965-SI  Document 30  Filed 07/09/25  Page 21 of 34
Case 1:25-cv-00801-KES-SKO Document 13  Filed 07/09/25 Page 38 of 51

Because this case involves the termination of parole, it is distinguishable from the cases
relied on by Respondents in arguing that the Court lacks jurisdiction. In Vazquez Romero v.
Garland, the Ninth Circuit held that under the Review Statute, the BIA correctly concluded that
“it lacked authority to review the government’s discretionary decision to parole a returning
[Lawful Permanent Resident] into the United States” because the Parole Statute gave the
Attorney General? the discretionary authority to parole a noncitizen info the United States.™
That authority is not at issue here. Likewise, in Syed v. Mayorkas, the district court considered a
plaintiff’s application for a writ of mandamus compelling the defendants to approve the
plaintiff’s application for advance parole, which defendants had twice denied.”” The district court
held that under the Parole Statute, the decision whether to parole a noncitizen info the United
States was committed to the discretion of the appropriate federal officer.”® Thus, the denial of
that petition could not be reviewed, pursuant to the express terms of the Review Statute. Again,
Petitioner’s claim is not about a decision by the Secretary or Attorney General to deny an
application for parole.

In summary, the Review Statute does not preclude the Court’s review, at least in the
absence of an appropriate finding by an authorized official that “the purposes of such parole . . .

have been served.””” The Court does not review the Immigration Judge’s decision to dismiss

3 The Homeland Security Act of 2002 shifted most of the immigration responsibilities
from the Attorney General to the Secretary of Homeland Security, and thus cases before 2003
reference the Attorney General.

74999 F.3d 656, 665 (9th Cir. 2021).
752023 WL 6596330 (D. Or. Oct. 10, 2023).
6 Id. at *3.

78 U.S.C. § 1182(d)(5)(A).
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removal proceedings; that issue is appealed to the BIA. But the Review Statute and the Parole
Statute do not preclude this District Court from reviewing whether the decision to terminate
Petitioner’s parole was lawful.

2. The Suspension Clause

As an alternative ground, Petitioner also argues that even if a statute did strip the Court of
jurisdiction over Petitioner’s claims, the Court would maintain jurisdiction under the Suspension
Clause of the United States Constitution. This clause provides that “[t]he Privilege of the Writ of
Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion the public
Safety may require it.”’® The Court agrees that if the Review Statute served to preclude the
Court’s jurisdiction, the Suspension Clause would permit the Court to review Petitioner’s
detention.

The Supreme Court in Boumediene v. Bush provided three factors for district courts to
consider when “determining the reach of the Suspension Clause.”” Those factors are: “(1) the
citizenship and status of the detainee and the adequacy of the process through which that status
determination was made; (2) the nature of the sites where apprehension and then detention took
place; and (3) the practical obstacles inherent in resolving the prisoner’s entitlement to the
writ.”8 For the first factor, courts compare the process that a detainee has actually been afforded
with the “procedures and adversarial mechanisms that would eliminate the need for habeas

corpus review.”®! At the second factor, that the apprehension and detention took place within the

U.S. Const. Art. 1§ 9, cl. 2.
553 U.S. 723, 766 (2008).
80 Id

81 Id at 767.
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United States weighs in favor of finding rights under the Suspension Clause.* And with respect
to the third factor, if government objectives—such as military missions or international
relationships—will be compromised if habeas corpus courts had jurisdiction to hear the
detainees’ claims, that may weigh against application of the Suspension Clause.® In
Boumediene, the Supreme Court held that noncitizens detained at Guantanamo Bay had the
habeas corpus privilege and that § 7 of the Military Commissions Act of 2006 unconstitutionally
suspended the writ.®*

In Department of Homeland Security v. Thuraissigiam, the Supreme Court provided an
analysis of the Suspension Clause in the immigration context.®® Thuraissigiam, a noncitizen, was
apprehended within 25 yards of the border and detained for expedited removal. ¥ He claimed a
fear of returning to his home country, Sti Lanka, because he had once been abducted and

severely beaten by a group of men, but he did not know who the men were or why they had

assaulted him.®” He also affirmed that he did not fear persecution based on a protected

82 See id. at 768; see also Thuraissigiam v. U.S. Dep 't of Homeland Sec., 917 F.3d 1097,
1113 (9th Cir. 2019), rev 'd and remanded on other grounds sub nom. Dep’t of Homeland Sec. v.
Thuraissigiam, 591 U.S. 103 (2020) (“As to the second factor, there is no question that
Thuraissigiam was apprehended and detained within the sovereign territory of the United States.
This factor weighs strongly in favor of finding Thuraissigiam has rights under the Suspension
Clause.”).

8 Boumediene, 553 U.S. at 769-71.
8 Id at 732-33.

85591 U.S. 103.

8% 1d at114.

87 ]d
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characteristic.®® Based on this information, the asylum officer determined that Thuraissigiam
lacked a credible fear of persecution and ordered him removed.® The supervising officer and an
Immigration Judge agreed.” Thuraissigiam then filed a habeas petition, arguing that he was
deprived of a “meaningful opportunity to establish his claims” and requesting a writ of habeas
directing the government to provide him with “a new opportunity to apply for asylum and other
applicable forms of relief.”** The Supreme Court held that the Suspension Clause did not apply
under these circumstances, as Thuraissigiam did not seek release from custody, but instead
sought vacatur of his removal order and a new opportunity to apply for asylum.?? The Supreme
Court classified Thuraissigiam’s requested relief as “the opportunity to remain lawfully in the
United States,” which “falls outside the scope of the writ [of habeas] as it was understood when
the Constitution was adopted.”** Justice Alito, writing for the majority, noted that “aliens who
have established connections in this country have due process rights in deportation proceedings”
as contrasted to “an alien at the threshold of initial entry.”**

Justice Breyer concurred in the judgment, stating that “enforcing [the] limits [of

§ 1252(e)] in this particular case does not violate the Suspension Clause’s constitutional

88 17
89 74

%0 14

L Id. at 114-15 (quotation marks omitted).
2]d at 117-18.

3 Id. at 119.

% Id at 107.
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command.”®®> He cautioned, however, against going further than the facts of Thuraissigiam, and
provided hypothetical scenarios in which the Suspension Clause may assure further review, such
as where a person was detained years after arriving without documents and after they had started
a life in the United States, where a person was ordered removed despite claiming to be a natural-
born U.S. citizen, or where immigration officials “denied a refugee asylum based on [a] dead-
wrong legal interpretation.””® Justice Breyer explained that “[t]wo features of [Thuraissigiam’s]
case persuade [Justice Breyer]” that the Suspension Clause does not apply in this case: that
Thuraissigiam “has never lived in, or been lawfully admitted to, the United States,” and that
Thuraissigiam seeks review of factual questions.”’

Petitioner’s case is readily distinguishable from Thuraissigiam. Petitioner does not seek
“the opportunity to remain lawfully in the United States,” but merely seeks release from
custody—the traditional purpose of the habeas writ. Petitioner also was lawfully admitted to this
country as opposed to being apprehended just inside the border, has lived here for nearly two
years, has connections to the United States, and has been granted two work permits.

Under the Boumediene factors, and considering Justice Breyer’s concurrence and the
majority’s distinguishing a migrant who is “at the threshold of initial entry” from one who is
more established in this country, the Suspension Clause applies to Petitioner. For the first factor,
although Petitioner is not a citizen, he has a much stronger status than the petitioners in
Boumediene and Thuraissigiam. Petitioner was not apprehended only 25 yards from the border

and immediately ordered removed, but was paroled into the United States and has remained here

% Id. at 150 (Breyer, J., concurring) (emphasis in Thuraissigiant).
% Id. at 150-51.

9 Id. at 152-53.
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for nearly two years. During this time, Petitioner has received two separate work authorizations
and has developed significant ties to the community.

Considering the second factor, if the Review Statute were to deprive the Court of
jurisdiction to review Petitioner’s detention, Petitioner would have no forum to challenge his
detention. In his current remaining immigration process, Petitioner has no right to challenge
Respondents’ decision to terminate his parole.”® Petitioner’s pending BIA appeal addresses only
the removal proceedings,”® and any expedited removal proceedings that Petitioner would be
placed in would evaluate only whether Petitioner has a credible fear of persecution.'*
Additionally, Petitioner was apprehended and detained within the United States. Finally,
Respondents have not presented any credible arguments that any practical obstacles prevent
Petitioner from entitlement to the writ of habeas. There is no evidence that Petitioner is
dangerous or a flight risk—indeed, Respondents made the decision to parole Petitioner when he
arrived, without having any ties to the community or approved work authorizations, and in the
nearly two years since his entry into the country, Petitioner’s ties to the United States have only
increased. Petitioner also has complied with the law during his presence in the United States.

Thus, even if the Review Statute precluded the Court from reviewing Respondents’ decision to

% Cf Doe, 2025 WL 1099602, at *13 (explaining that “there is no individual
discretionary-relief process before an immigration judge (with appellate review of questions of
law) as to the impending termination of the grant of parole or of the revocation of parole after it
has occurred. Accordingly, if Section 1252(a)(2)(B)(ii) precludes a district court from
considering Plaintiffs’ challenges to Defendants’ categorical actions at issue here, review of that
question of law will not be preserved” (footnote omitted)).

% See 8 C.F.R. § 1003.1(b).

100 See 8 U.S.C. § 1225(b)(1)(A)().
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terminate Petitioner’s parole, the Court would have jurisdiction to review this decision under the
Suspension Clause.

B. Whether ICE’s Detention of Petitioner Violates the APA

Respondents conceded at oral argument that if they unlawfully terminated Petitioner’s
parole, then Respondents do not have a lawful basis for Petitioner’s detention.'®! The Court thus
focuses on whether Respondents’ termination of Petitioner’s parole was lawful under the
APA 1?2

1. Legal Standards Under the APA

Under the APA, a court must “hold unlawful and set aside agency action . . . found to
be—arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law,” or
“without observance of procedure required by law.”'% Agency action is

arbitrary and capricious if the agency has relied on factors which
Congress has not intended it to consider, entirely failed to consider
an important aspect of the problem, offered an explanation for its
decision that runs counter to the evidence before the agency, or is

so implausible that it could not be ascribed to a difference in view
or the product of agency expertise.

101 Respondents also stated that they anticipate that if Petitioner’s appeal of the dismissal
of his removal proceedings is denied, they likely will detain Petitioner and place him into
expedited removal. The Court notes, however, that Petitioner might not be eligible to be placed
into § 1225(b)(1) expedited removal upon termination of parole. See Doe, 2025 WL 1099602,
at ¥16-17 (rejecting DHS’s argument that termination of parole allows for placement into
expedited removal because 8 U.S.C. § 1225(b)(1) only applies to noncitizens “arriving in the
United States” or who have entered unlawfully and have been present less than two years
(quoting § 1225(b)(1))). This issue, however, is not currently before the Court, and the Court
therefore expresses no opinion on this question.

102 petitioner argues that even if his parole was lawfully terminated, his detention was
arbitrary and capricious. The Court declines to address this argument, because the Court
concludes that Respondents did not lawfully terminate Petitioner’s parole.

103 5J.S.C. § 706(2).
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Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43
(1983).

“[T]he touchstone of ‘arbitrary and capricious’ review under the APA is ‘reasoned
decisionmaking.””!%* “[A]n agency’s action can only survive arbitrary or capricious review
where it has articulated a satisfactory explanation for its action including a rational connection
between the facts found and the choice made.”!%® A court “may not infer an agency’s reasoning
from mere silence”% because “it makes no difference what [an agency] may have had in mind
but failed to express; an administrative agency is not allowed to change direction without some
explanation of what it is doing and why.”'*” As the Supreme Court has explained, “[a]n agency
may not, for example, depart from a prior policy sub silentio or simply disregard rules that are
still on the books. And of course the agency must show that there are good reasons for the new
policy,” even though it need not convince the court of the merits of its new policy.'*® A court
“must not ‘rubber-stamp’ . . . administrative decisions that [it] deem[s] inconsistent with a

statutory mandate or that frustrate the congressional policy underlying a statute.” -

104 gltera Corp. & Subsidiaries v. Commr, 926 F.3d 1061, 1080 (Sth Cir. 2019) (quoting
Motor Vehicle Mfrs., 463 U.S. at 52).

105 AJl. for the Wild Rockies v. Petrick, 68 F .4th 475, 493 (9th Cir. 2023) (cleaned up).
196 4rrington v. Daniels, 516 F.3d 1106, 1112 (9th Cir. 2008) (quotation marks omitted).
17 me’l Union, UAW v. NLRB, 802 F.2d 969, 973-74 (7th Cir. 1986).

18 OC v. Fox Television Stations, Inc., 556 U.S. 502, 515 (2009) (citation omitted).

109 O)cean Advocs. v. U.S. Army Corps of Eng’rs, 402 F.3d 846, 859 (9th Cir. 2005) (first
alteration in original, remaining alterations added).
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2. Failure to Meet Statutory and Regulatory Requirements

Respondents claim to have terminated Petitioner’s parole effective April 18, 2025,
through a mass distribution, standard-form email sent on April 11, 2025. Respondents contend
that at that point, Petitioner “return[ed] to the custody from which he was paroled,” and thus
under § 1225(b), he was subject to mandatory detention.

Respondents purported to terminate Petitioner’s parole under the Parole Statute. This
provision authorizes the Secretary to grant parole “on a case-by-case basis for urgent
humanitarian reasons or significant public benefit” and provides that “when the purposes of such
parole shall, in the opinion of the Secretary of Homeland Security, have been served the alien
shall forthwith return or be returned to the custody from which he was paroled.” Thus, under the
statute, a noncitizen may not be “returned to the custody from which he was paroled” unless in
the Secretary’s opinion, “the purposes of such parole . . . have been served.”

Petitioner was paroled into the United States based on his expressed intent to apply for
asylum and withholding of removal under CAT. That was the “purpose” of his parole. The
parties agree that his original parole expires by its own terms on July 19, 2025. Petitioner
received a work permit through his initial entry process that also expires on July 19, 2025.
Petitioner applied for asylum and withholding of removal on July 9, 2024. He then applied for a
work permit as an asylum-seeker. DHS granted that work permit on June 4, 2025, and that
permit expires in June 2030. The Immigration Judge dismissed Petitioner’s asylum proceeding
without prejudice and emphasized in his written order the relevance of the fact that Petitioner
would still have avenues to pursue his claim for asylum. Respondents also concede that
Petitioner is still in § 1229a removal proceedings. These facts show that the purpose of

Petitioner’s parole had not been served at the time of the purported termination. There is no
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evidence, let alone any opinion or finding, to the contrary. Thus, Respondents fail to show that
the Secretary has complied with the Parole Statute.

When asked at oral argument about the sufficiency of the grounds for the termination of
parole, counsel for Respondents stated that the only requirement was that the Secretary provide
“notice” and that was satisfied by the email sent on April 11, 2025. That, however, is not all that
the Parole Statute requires. Under the governing regulations, upon written notice, DHS may
terminate parole “upon accomplishment of the purpose for which parole was authorized or when
in the opinion of one of the officials listed in paragraph (a) of this section, neither humanitarian
reasons nor public benefit warrants the continued presence of the alien in the United States.” !
Thus, written notice is a necessary but not a sufficient condition for compliance with this
regulation.

The first clause of this regulation mirrors the Parole Statute. As discussed, that clause has
not been met. But there is an alternate method of compliance, the second clause. Under this
clause, the agency may terminate parole if an authorized official has found that humanitarian
reasons and public benefit no longer warrant a noncitizen’s presence in the country.

DHS has issued guidance on what it means for the presence of an asylum seeker, such as
Petitioner, not to be in the “public benefit.” As explained by U.S. District Judge James E.
Boasberg,

In 2009, DHS issued the “Parole Directive,” which further fleshes
out when, precisely, it is in the “public benefit” for an asylum-
seeker to be paroled. See ICE Directive 11002.1, Parole of
Arriving Aliens Found to Have a Credible Fear of Persecution or
Torture (Dec. 8, 2009). According to the Directive, if an asylum-

seeker establishes her identity and that she presents neither a flight
risk nor a danger to the public, her detention “is not in the public

110 g CF.R. § 212.5(e)(2)().
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interest,” and thus ICE “should, absent additional factors . . . parole
the alien.” Id., § 6.2 (emphases added).

Mons v. McAleenan, 2019 WL 4225322, at *2 (D.D.C. Sept. 5, 2019).

Respondents offer no evidence that any authorized official found Petitioner to be a flight
risk or a danger to the public. Nor is there evidence that such an official found that humanitarian
reasons do not warrant Petitioner’s presence in the United States. Thus, Respondents fail to show
that they complied with either clause of 8 C.F.R. § 212.5(e)(2)(1).

Counsel for Respondents also argued at the hearing that because the April 11th email
cited both the Parole Statute and 8 C.F.R. § 212.5(e)(2)(i) and stated that DHS was exercising its
discretion, those citations are sufficient to meet the statutory and regulatory requirements. As
noted, however, it is “impermissible to ‘infer an agency’s reasoning from mere silence.’”!! The
email was silent as to any finding that Petitioner’s parole had served its purpose, that
humanitarian reasons do not warrant Petitioner’s presence in the country, or that he is a danger to
the public or a flight risk (meaning that the public interest does not warrant his presence in the
country). Thus, the email was legally insufficient to meet the statutory and regulatory
requirements, even though it cited those provisions and invoked the word “discretion.”
Respondents may not “simply disregard rules that [were] still on the books.”'"?

As Justice Alito commented in Thuraissigiam, as a noncitizen with connections in the

United States who is no longer at the “threshold of initial entry,” Petitioner is entitled to due

UL San Luis & Delta-Mendota Water Auth. v. United States, 672 F.3d 676, 700 (9th
Cir. 2012) (quoting Pac. Coast Fed’n of Fishermen's Ass’ns v. U.S. Bureau of Reclamation, 426
F.3d 1082, 1091 (9th Cir. 2005)).

12 pox Television, 556 U.S. at 515.
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process rights.!!* By failing to follow the requirements of either the Parole Statute or 8 C.F.R.

§ 212.5(e)(2)(i) in terminating Petitioner’s parole, Respondents “failed entirely to take obligatory
procedural steps.”!!* Respondents made “no findings at all on potentially dispositive issues”
regarding the termination of Petitioner’s parole.''> Multiple Supreme Court decisions have
concluded that there was “procedural error” when a “noncitizen was denied outright [the
procedure] required by then-governing law.”!'® Thus, by denying Petitioner the required
procedure before purporting to terminate his parole, Respondents acted arbitrarily and
capriciously and violated the APA.

3. Change of Position without Adequate Explanation

As a further ground for granting habeas relief, the Court notes that upon Petitioner’s entry
into the United States, Respondents determined that Petitioner was suitable for parole.
Respondents have not provided a reasoned explanation or any changed circumstances that would
justify their current departure from their prior decision. 117 In fact, the changed circumstances in
the record weigh against terminating parole. When Petitioner arrived in the United States, he had
no ties to the community and his background was unknown. Now, after nearly two years’
presence in the United States, Petitioner has demonstrated ties to the community, has received a
second work authorization based on his asylum-seeking status, and has a record of compliance

with the law and the lawful requirements imposed by USCIS.

113591 U.S. at 107.

114 See id. at 156 (Breyer, J., concurring).
115 See id. (cleaned up).

116 14 (gathering cases).

117 See Int’l Union, UAW, 802 F.2d at 973-74.
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It is Respondents’ burden to “provide [a] reasoned explanation for [their] action.”''® “A
reasonable basis exists where the agency considered the relevant factors and articulated a rational
connection between the facts found and the choices made.”'® “Post hoc explanations of agency
action by . . . counsel cannot substitute for the agency’s own articulation of the basis for its
decision.”'?® Respondents, however, provide no record evidence of an articulation by the agency
of any reason for the change to terminate Petitioner’s parole, let alone a “rational basis for its
decision.”'! This “[u]nexplained inconsistency between agency actions is a reason for holding
[the decision] to be an arbitrary and capricious change.”'?* Even in immigration court,
Respondents did not articulate a basis for dismissing the case that the Court could extrapolate as
a reason for terminating parole'?*—the Government simply stated there were “changed
circumstances,” without explanation. Thus, this is an independent and alternative basis for
finding Respondents’ termination of Petitioner’s parole arbitrary and capricious and a violation
of the APA.

CONCLUSION

The Court GRANTS the Petition for Writ of Habeas Corpus (ECF 1) based on

Count Two and ORDERS Defendants immediately to release Petitioner from custody. Further, in

U8 Fox Television, 556 U.S. at 515.

119 Arrington, 516 F.3d at 1112 (quotation marks omitted).
120 14 at 1113.

214 at 1112.

122 See Organized Vill. of Kake v. U.S. Dep’t of Agric., 795 F.3d 956, 966 (9th Cir. 2015)
(quotation marks omitted).

123 grrington, 516 F.3d at 1112 (stating that courts may “uphold a decision of less than
ideal clarity if the agency’s path may reasonably be discerned” (quotation marks omitted)).
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aid of the Court’s jurisdiction, which is hereby retained, the Court ORDERS pursuant to the All
Writs Act, 28 U.S.C. § 1651, that Defendants shall not cause Petitioner to be re-detained during
the pendency of his removal proceedings without prior leave of this Court. Finally, based on the
stipulation of the parties, the Court expresses no opinion on the merits of any other count alleged
in the Petition.

IT IS SO ORDERED.

DATED this 9th day of July, 2025.

L M

Michael’H. Simon
United States District Judge
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