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Defendants (<Respondents=)

show that <he is likely to succeed on 

balance of equities tips in his favor; and that an injunction is in the public interest.= 

’l



<the government is a party to the suit, the final two factors merge.= 

<may show irreparable harm and either a likelihood of success on the merits or 8sufficiently serious 

,9= 

I. OLIVER SUFFERS IRREPARABLE HARM EVERY DAY THAT HE REMAINS 
IN DETENTION.

<

= 

detention. <Several courts in this circuit have concluded that the deprivation of an alien9s liberty 

is, in and of itself, irreparable harm.= 3

1897, 1907 (2018) (<Any amount of actual jail time is significant[] and has exceptionally severe 

costs of incarceration.= (

<serious= <detrimental impact on the individual=); 

4 4



–

is detained in an adult men9s facility that has repeatedly been found to be 

WL 525377, at *15 (W.D.N.Y. Feb. 3, 2020) (<[T]he reality is that the [BFDF] houses aliens 

.=). 

he deprivation of Oliver9s Fourth and Fifth Amendment rights 

district court <properly relied on 

=). Even <the 

. triggers a finding of irreparable harm.= 

II. OLIVER IS LIKELY TO SUCCEED ON THE MERITS OF HIS CLAIMS THAT 
HIS ARREST AND DETENTION VIOLATE THE ADMINISTRATIVE 
PROCEDURE ACT AND THE FIFTH AND FOURTH AMENDMENTS.

A. Oliver’s detention violates his right to substantive due process because Oliver 
is neither a flight risk nor a danger to his community.

. <Freedom from imprisonment4

4 lies at the heart of the liberty that Clause protects.= 

Because <liberty is the norm, and detention prior to trial or without trial is 

= the government may imprison people as a preventive measure 



Immigration detention is civil and must <bear[] a reasonable relation 

to the purpose for which the individual [is] [detained]= so that it remains <nonpunitive in purpose 

and effect.= see also

4 4

6143801, at *3 (S.D.N.Y. Oct. 19, 2015) (ordering release or a bond hearing where there was <no 

evidence= that the habeas petitioner <poses a danger to the public or would flee during the 

pendency of the removal proceedings=). Neither purpose is served by Oliver9s detention.

aff’d sub nom. , 905 F.3d 1137 (9th Cir. 2018) (<Release 

a flight risk.=)

government9s criminal 

(<Gillman Decl.=)



But <w

9

= 

Oliver9s bears no <reasonable relation= to the government9s interests in preventing 

Oliver9s

a reasonable relation to the government9s interests. ’

Oliver9s detention

B. Oliver’s re-arrest and detention without the opportunity to seek release from 
a neutral decisionmaker violates his right to procedural due process. 

Oliver9s summary arrest and detention without the government making an affirmative 

showing of changed circumstances also violates Oliver9s

<[w]

= 746. <

= 133, 143 (2d Cir. 2024). <



9 .= 

319 (1976) provides the relevant framework <

= 

: (1) <the private interest that will be affected by the official 

action=; (2) <the risk of an erroneous deprivation of such interest through the procedures used, and 

additional or substitute procedural safeguards=; and (3) <the 

Government9s interest, including the function involved and the fiscal and administrative burdens 

that the additional or substitute procedural requirement would entail.= 

factor weighs heavily in Oliver9s favor. 

repeatedly held in challenges to immigration detention that <the private interest affected by the 

4

imprisonment.= , 978 F.3d at 851). Oliver9s 

implicates this <most significant liberty interest . . . . 

8[

=

, the deprivation Oliver is experiencing <

= 978 F.3d at 851. 

combined with Oliver9s young

fear of persecution <



.=)

factor, the erroneous deprivation of Oliver9s liberty is the direct 

4 4

contains <almost nonexisten procedural protections,= 

<may not= conduct a 

<detention could not continue without close scrutiny by a neutral decisionmaker=)

of <procedural protections . . . 

9 = 

prong, <[t] 4

.= 

4 4

aff’d sub 

, 905 F.3d 1137 (9th Cir. 2018) (<Release reflects a determination 

by the government that the noncitizen is not a danger to the community or a flight risk.=)



. Based on CBP9s finding that 

<was not in possession of valid travel documents,=

hearing, Oliver must have the opportunity to rebut the government9s showing, and a neutral 

4 4

the petitioner9s arrest, <the risk of erroneous deprivation of Mr. Lopez9s liberty interest is 

manifest.= no <deliberative process 

= 

made a reasoned decision <that he was neither a danger to himself or others and that it was 

appropriate= to release him to live with a family member. Therefore, <re



= <Petitioner9s re

requirements of the Fifth Amendment.= 

that <[i]n the absence of a 

.= 

and enjoining the government <

=)

4 4also weighs in Oliver9s favor. 

he additional process sought would <do nothing to undercut= the government9s interests 



<a

=) place <minimal= administrative 

burdens would <

= 

Oliver9s favor, this 

C. The government violated Oliver’s Fourth Amendment rights by executing a 
courthouse arrest without changed or exigent circumstances.

<It is axiomatic that seizures have 

.= 

the purpose of a seizure is accomplished, <[f]urther 

seizure requires a court order or new cause= as <the 

justification.= 

<guards 



rearrest.= <

=

(<

=)

3 3

inability to justify arrest based on a prior arrest9s probable cause

(<BIA=)

<

=

<the Second Circuit suppressed evidence that the Government attained to deport aliens, 

without: a warrant, consent, or exigent circumstances.=

subject to removal proceedings=

<



the Fourth Amendment.=

D. The government arrested Oliver pursuant to a courthouse arrest policy that is 
arbitrary, capricious, and not in accordance with law.

January 20, 2025 (<January 20, 2025 Memo=), finalized as the <Courthouse Arrest Memo= on May 

3

Courthouse Arrest Memo as well as ICE9s recent practice of widespread arrests at immigration 

3

reversal of ICE9s prior policy and practice to not perform arrests at immigration courts and the 



(<INA=) 

a. ICE’s new immigration courthouse arrests policy is arbitrary and 
capricious because it is a reversal in position that the agency has failed 
to adequately explain

must (1) <display awareness that it is 

changing position,= (2) <show that there are good reasons for the new policy,= and (3) balance 

those good reasons against <engendered serious reliance interests.= 

3

require <more detailed justification than 

d on a blank slate=).

<[e]xecuting civil immigration 

enforcement actions in or near a courthouse may chill individuals9 access to courthouses, and as a 

=

And ICE9s recent, unprecedented level of arrests of 

of Brittany Triggs (< .=)

3

failed to provide <good reasons for the new policy,= 

<



.= 

9

demonstrably unreasonable justifications. First, ICE asserts that courthouse arrests <can reduce 

safety risks= 

following the rules and complying with the government9s process. 

ICE9s second rationale4 hat this change is necessary <when jurisdictions refuse to 

transfer aliens directly to ICE custody,= 4

<enforce federal law= using state resources

DHS9s new enforcement initiative, 

<attempt citizens9

available to [them]= and the agency <provided no explanation or justification= for such. 



nge in policy <effectively use[s] [required immigration 

processes] to lure [noncitizens] to [their] arrest= and <prevent[s]= many non

3 Indeed, after Oliver9s arrest on May 21, 2025, DHS moved to 

dismiss Oliver9s removal proceedings on May 28, 2025, and the court gra

6, 2025, despite the lack of a hearing and Oliver9s immigration counsel filing a notice of 

3 3

4

4 3

9s 

, ICE has failed to balance its reasons for the new policy against <engendered serious 

reliance interests.= 



The new policy does not even acknowledge these <serious 

reliance interests,= let alone take them <into account.= 

b. ICE’s new immigration courthouse arrests policy is arbitrary and 
capricious because it fails to consider important aspects of the problem 
and reasonable alternatives

, <entirely failed to consider an important aspect of 

the problem= and did not articulate a <8

9= be <reasoned decisionmaking,= agencies 

must <look at the costs as well as the benefits= that will flow from their actions. 

disturbing immigration courts9 dockets; and effectively strip noncitizens9 ability to access 

3

<offer[] no reason= for why these concerns4 4

’

, 140 S. Ct. 1891, 1912 (2020) (hereinafter <

=)

3 DHS9s decision to terminate Deferred Action for Childhood 

(<DACA=) 



4

the agency <gave no consideration whatever to modifying the 

technology be utilized= and <was too quick to dismiss the safety benefits of automatic seatbelts=

c. The immigration courthouse arrests policy is in excess of statutory 
authority because the INA incorporates the common-law privilege 
against courthouse arrests

A court may also hold unlawful and set aside an agency action that is <in excess of statutory 

jurisdiction, authority, [and] limitations, [and] short of statutory right.= 5 U.S.C. § 706(2)(C).

, such authorization is limited by the INA9s 

3

<[s]tatutes which invade the common law . . . are to be read with a presumption favoring the 

,=

<speak directly=

ICE9s arrest 

3



3

i. Scope of the privilege

<As a starting point, it is patently clear that English common law provided a privilege 

parties necessarily traveling to and from the courthouse.= 

Blackstone9s Commentaries on the Laws of Engl , <on which early U.S. courts heavily relied 

in incorporating English common law into= 

<Suitors, witnesses, and other persons, necessarily attending any 

9s justices are actually sitting.=

<

, including bail, are entitled to protection=

=).



294 (1807) (courts <have power to compel the attendance of witnesses, and when they do attend, 

=); 3

1809) (<The service of process, whether a[n arrest] or summons, in the actual or constructive 

presence of the court, is a contempt, for which the officer may be punished.=)

3

privilege applies to the courthouse); and <enlarge[ed] the right of the privilege,= 

3

3

3 courts should be <liberal= in applying the privilege

3

(< . . . 8

9=) (quoting , 66 N.Y. 124, 126 (1876) (<This 

administration of justice.=); 

<the obvious reason of the rule is to 



encourage voluntary attendance upon courts and to expedite the administration of justice=)

the privilege9s purpose, stating that <

=) (quoting 

e Court9s holding was 

its purpose of ensuring <the due administration of justice= The privilege9s main purpose is 

<founded, not upon the 

.=); , 32 N.E. 989 (<It is not simply a 

administration of justice=) <8

9=

<the proper test [for application of the privilege] is not

= 3

<[t]he test is whether the immunity itself, if allowed, would so obstruct judicial administration in 

the very cause for the protection of which it is invoked as to justify withholding it.=

ii. Incorporation of the privilege into the INA

<[s]tatutes which invade the common law . . . are to be read with a presumption favoring the 

contrary is evident.= 



This presumption applies unless <the statute 8speak[s] directly9 to the question addressed 

by the common law.= 

established at the time of the statute9s passage, 362, and if the <purposes= of the 

3

, 468 U.S. 1032, 1038 (1984) (<A 

not to punish an unlawful entry=)

which govern ICE9s arrest authority, 

<speak[ing] directly= to abrogate the common

and the privilege limits ICE9s and other federal agencies9 

civil immigration arrests at federal courthouses, concluding that <the statutes on their face do not 

law privilege=).

iii. The privilege applies to immigration courts and petitioner’s arrest

exercising judicial power, and application of the privilege to such courts <

= 3



1229a(a)(1) (<An immigration judge shall conduct proceedings for deciding the inadmissibility or 

deportability of an alien.=); 3

(discussing how immigration courts9 adjudicatory authority comes from the INA and Congress)

9x 540, 542 (6th Cir. 2016) (<immigration court

e I court=); 3 3

’

4

4was a <8 9

= that it <exercises a portion of the judicial power of the United States.= 

that are <quintessentially judicial in nature= and has a <

.= 

(<IJs=) judicial

including the power to <administer oaths, receive evidence, and interrogate, examine, and cross

examine the alien and any witnesses,= <issue subpoenas for the attendance of witnesses and 

presentation of evidence,= and <to sanction by civil money penalt

9 = 8 U.S.C. § 1229a(b)(1)



1240.13(a), and to seek review of IJ9s decisions, including by the federal court

prescribed by the INA, 8 U.S.C. § 1229a(c). And like the Tax Court, immigration courts <interpret 

and apply= the INA <in disputes between [noncitizens] and the Government= and its resolution of 

<these disputes= is the <exercise[ of] a portion of the judicial power of the United States.= 

immunity, relying on a function approach that considers the nature of IJs9 work. 

(11th Cir. 2017) (<Considering both the adjudicatory role that 

judicial acts=); –

2590, 2024 WL 722543, at *1 n.2 (3d Cir. Feb. 22, 2024) (<

from suits for monetary damages=) (citing 

3

<will promote the purposes of justice=



immigration courts9 dockets are not disturbed, and that the full purpose and functioning of the INA 

3

the INA and constrains ICE officers9 authority to arrest s at immigration court, Oliver9s arrest 

s <in excess of statutory 

tions, [and] short of statutory right.= 5 U.S.C. § 706(2)(C).

III. PROTECTING OLIVER’S CONSTITUTIONAL AND STATUTORY RIGHTS 
OUTWEIGHS ANY POTENTIAL HARDSHIP TO RESPONDENTS AND ENTRY 
OF PRELIMINARY RELIEF IS IN THE PUBLIC INTEREST.

In evaluating a motion for preliminary relief, <balancing of the equities merges into [the 

court9s] consideration of the public interest.= 

< enforcing the Constitution and federal law.= 

even when <granting a preliminary 

= 

, 748 F.2d 804, 808 (2d Cir. 1984) (where there is <conflict between the 

[government9s] financial and administrative concerns 

tips decidedly in [plaintiff9s] favor.=).

public9s interests are only served by <

impact of incarceration in cases where it serves no purpose.= 



<unreasonably strain= government resources or undermine the enforcement of U.S. immigration 

9

9


