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INTRODUCTION

1. Approximately 15 years ago, Petitioner Floresmilda Miranda Fuentes fled
religious and gender-based violence in Guatemala and came to the United States secking safety
and protection. Briefly detained and then released by Respondents, Ms. Miranda has complied
ever since with all orders, instructions, and rules required of her.

2 Respondents now seck to detain Ms. Miranda, transfer her away from the district
of her family and community, and deport her. Respondents do so based not on her personal
circumstances or facts, but on Respondents’ interpretation of President Trump’s whim. Not only
is it unlawful to detain and deport Ms. Miranda without providing her due process of law and an
individualized custody determination, but the Respondents also seek to do so in contradiction of
their own directives and Ms. Miranda’s special bona fide determination that she is a “victim of
qualifying criminal activity” eligible for U-nonimmigrant status.

3. Accordingly, to vindicate Petitioner’s rights, this Court should grant the instant
petition for a writ of habeas corpus. Ms. Miranda asks this Court to find that Respondents’
attempts to detain, transfer, and deport her are arbitrary and capricious and in violation of the
law, and to issue an order preventing her detention, transfer out of this district, and deportation.

JURISDICTION

4. This action arises under the Constitution of the United States and the Immigration
and Nationality Act (INA), 8 U.S.C. § 1101 et. seq.

5. This court has subject matter jurisdiction under 28 U.S.C. § 2241 (habeas corpus),
28 U.S.C. § 1331 (federal question), and Article I, § 9, cl. 2 of the United States Constitution
(Suspension Clause).

PETITION FOR WRIT OF HABEAS CORPUS
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6. This Court may grant relief under the habeas corpus statutes, 28 U.S.C. § 2241 et.
seq., the Declaratory Judgment Act, 28 U.S.C. § 2201 et. seq., and the All Writs Act, 28 US.C. §
1651.

VENUE

7. Venue is proper because Petitioner resides within this judicial district, where she
is subject to Respondents’ post-removal order reporting requirements and therefore is in their
constructive custody. Venue is further proper because a substantial part of the events or
omissions giving rise to her claims occurred in this District, where Petitioner reports to
Defendant U.S. Immigration and Customs Enforcement in order to comply with her Order of
Supervision. 28 U.S.C. § 1391(e).

8. For these same reasons, divisional venue is proper under Local Rule 3-2.

REQUIREMENTS OF 28 U.S.C. §§ 2241, 2243

9. The Court must grant the petition for writ of habeas corpus or issue an order to
show cause (OSC) to the Respondents “forthwith,” unless the petitioner is not entitled to relief.
28 U.S.C. § 2243. If an OSC 1s 1ssued, the Court must require Respondents to file a return
“within three days unless for good cause additional time, not exceeding twenty days, is allowed.”
Id. (emphasis added).

10.  Courts have long recognized the significance of the habeas statute in protecting
individuals from unlawful detention. The Great Writ has been referred to as “perhaps the most
important writ known to the constitutional law of England, affording as it does a swift and
imperative remedy in all cases of illegal restraint or confinement.” Fay v. Noia, 372 U.S. 391,

400 (1963) (emphasis added).

PETITION FOR WRIT OF HABEAS CORPUS
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11.  Petitioner is “in custody” for the purpose of § 2241 because she is subject to
Respondents’ post-removal order reporting requirements. “[ T]he Supreme Court has repeatedly
held that the in-custody requirement [of 28 U.S.C. § 2241] is met where the Government restricts
a petitioner’s freedom of action or movement,” including through an immigration order of
supervision. See Doe v. Barr, 479 F. Supp. 3d 20, 26 (S.D.N.Y. 2020), citing Jones v.
Cunningham, 371 U.S. 236 (1963) and Spencer v. Kemna, 523 U.S. 1, 7 (1998); see also, e.g.,
Devitri v. Cronen, 290 F. Supp. 3d 86, 90 (D. Mass. 2017) (finding the same); Alvarez v. Holder,
454 F. App’'x 769, 772-72 (11th Cir. 2011) (same). Moreover, the Ninth Circuit has held that a
person subject to a final removal order, as Petitioner is here, is “in custody” for the purposes of
the habeas statute. See Veltmann-Barragan v. Holder, 717 F.3d 1086, 1088 (9th Cir. 2013)
(quoting Nakaranurack v. United States, 68 F.3d 290, 293 (9th Cir. 1995)); see also, e.g.,
Rosales v. Bureau of Immigr. And Customs Enf’t, 426 F.3d 733, 735 (5th Cir. 2005).

PARTIES

12 Floresmilda Miranda Fuentes (‘“Petitioner”) is the recipient of a bona fide
determination of U-nonimmigrant status. She is a resident of Tigard, Oregon, and is present
within the state of Oregon as of the time of the filing of this petition. She is subject to an Order
of Supervision and thus she is in the constructive custody, and under the direct control, of
Respondents and their agents. She is currently under the threat of deportation based on the 2018
removal order.

13; Respondent Drew Bostock is the Field Office Director for the Seattle Field
Office, Immigration and Customs Enforcement and Removal Operations (“ICE”). The Seattle
Field Office is responsible for local custody decisions relating to non-citizens charged with being
removable from the United States, including the arrest, detention, and custody status of non-

PETITION FOR WRIT OF HABEAS CORPUS
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citizens. The Secattle Field Office’s arca of responsibility includes Alaska, Oregon, and
Washington. Respondent Bostock is a legal custodian of Petitioner.

14. Respondent Caleb Vitello is the acting director of U.S. Immigration and Customs
Enforcement, and he has authority over the actions of respondent Drew Bostock and ICE in
general. Respondent Vitello is a legal custodian of Petitioner.

15.  Respondent Kristi Noem is the Secretary of the Department of Homeland Security
(DHS) and has authority over the actions of all other DHS Respondents in this case, as well as all
operations of DHS. Respondent Noem is a legal custodian of Petitioner.

16.  Respondent James R. McHenry I1I 1s the Attorney General of the United States,
and as such has authority over the Department of Justice, which includes the Executive Office
for Immigration Review (“EOIR”). EOIR includes, among other components, the immigration
courts located in various offices throughout the United States.

17.  Respondent U.S. Immigration Customs Enforcement is the federal agency
responsible for custody decisions relating to non-citizens charged with being removable from the
United States, including the arrest, detention, and custody status of non-citizens.

18. Respondent U.S. Department of Homeland Security is the federal agency that has
authority over the actions of ICE and all other DHS Respondents.

19.  This action is commenced against all Respondents in their official capacities.

20.  The validity of Petitioner’s prior removal order is not currently the subject of any

judicial proceeding.

PETITION FOR WRIT OF HABEAS CORPUS
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LEGAL FRAMEWORK
The U-Visa Program

21.  On October 28, 2000, Congress created the U Visa program. See Victims of
Trafficking and Violence Prevention Act of 2000 (VTVPA), Pub. L. No. 106-386, Title V, §
1513, 114 Stat. 1464, 1533 (2000); Immigration and Nationality Act (INA) § 101(a)(15)(U).

22. Concerned that “[i)lmmigrant women and children are often targeted to be victims
of crimes committed against them in the United States™ and that “[a]ll women and children who
are victims of these crimes committed against them in the United States must be able to report
these crimes to law enforcement and fully participate in the investigation of the crimes|,]”
Congress acted to establish the U Visa program in order to “strengthen the ability of law
enforcement agencies to detect, investigate, and prosecute” certain serious crimes “while
offering protection to victims of such offenses in keeping with the humanitarian interests of the
United States.” See VTVPA § 1513(a), 114 Stat. 1533.

23. The U Visa program creates a mechanism for noncitizen victims of serious crime
to safely engage law enforcement and, likewise, for law enforcement to engage immigrant
communities to deter, prevent, and prosecute criminal activity for the betterment of United
States.

24, The U Visa was created to strengthen the ability of law enforcement agencies to
investigate and prosecute serious crimes and trafficking in persons, while offering protections to
victims of such crimes without the immediate risk of being removed from the country. By
providing victims of crime with an avenue for regularization of their immigrant status, the U
Visa encourages victims to work and cooperate with law enforcement agencies. Congress also

aimed to strengthen relations between law enforcement and immigrant communities by

PETITION FOR WRIT OF HABEAS CORPUS
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increasing cooperation and removing some of the fear of deportation held by many
undocumented migrants. See, e.g., U and T Visa Law Enforcement Resource Guide,
DEPARTMENT OF HOMELAND SECURITY (January 4, 2016)
https://www.dhs.gov/sites/default/files/publications/U-and-T-Visa-Law-Enforcement-
Resource%20Guide 1.4.16.pdf.

23, A noncitizen is eligible for status under the U Visa program if (1) she suffered
substantial physical or mental abuse as a result of having been a victim of one of the enumerated
crimes; (2) she possesses or possessed information concerning the criminal activity; (3) she has
been helpful, is being helpful, or is likely to be helpful to a Federal, State, or local law
enforcement official, to a Federal, State, or local prosecutor, to a Federal or State judge, to the
Service, or to other Federal, State, or local authorities investigating or prosecuting the criminal
activity; and (4) the criminal activity violated the laws of the United States or occurred in the
United States (including in Indian country and military installations) or the territories and
possessions of the United States. See INA § 101(a)(15)(U).

26.  Certain qualifying family members are eligible for derivative U visas based on
their relationship to the principal petitioner. Where the principal petitioner is under 21 years of
age, parents are eligible to apply for derivative U nonimmigrant status. See USCIS, Victims of
Criminal Activity: U Nonimmigrant Status (last reviewed/updated Jan. 24, 2025), available at

https://www .uscis.gov/humanitarian/victims-of-criminal-activity-u-nonimmigrant-status.

27 The administrative processing to accord U nonimmigrant status to eligible
petitioners and derivatives is tightly prescribed and regulated.

28. First, a petitioner must obtain a certification from a law enforcement official that
she was the victim of a crime, the crime is a recognized crime under the U Visa program, and

PETITION FOR WRIT OF HABEAS CORPUS
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that she was, is or likely to be helpful in the investigation, or prosecution of the criminal activity.
The USCIS has prescribed that law enforcement officials make this certification on a particular
form, USCIS Form 1-918 Supplement B, U Nonimmigrant Status Certification. See 8 C.F.R. §
214.14(a)(12).

29. Second, on submission, the USCIS makes a completeness check to verify that all
required initial evidence is present. The petition must include Form 1-918, Petition for U
Nonimmigrant Status; Form [-918, Supplement B, U Nonimmigrant Status Certification; Form I-
192, Application for Advance Permission to Enter as Nonimmigrant, if there are any
inadmissibility issues; a personal statement describing the criminal activity of which the
applicant was a victim; and evidence to establish each eligibility requirement.

30.  Third, USCIS either adjudicates the petition by granting U-nonimmigrant status
or, in most cases, places the petitioner on the wait-list status for an adjudication. See 8 C.F.R. §
214.14(d)(2). A statutory cap limits the grant of U Visas to 10,000 per fiscal year. INA §
214(p)(2)(A). See INA § 214(p)(2)(A); 8 C.F.R. § 214.14(d)(1). The statutory cap only applies to
principal applicants and does not apply to derivative applicants. INA § 214(p)(2)(B). A wait list
was created by regulation to provide deferred action to an eligible petitioner whenever the
statutory cap is reached within a given fiscal year. See New Classification for Victims of
Criminal Activity; Eligibility for “U” Nonimmigrant Status, 72 Fed. Reg. 53014, 53027 (Sept.
29, 1995) (codified at 8 C.F.R. § 214.14(d)(2)).

31.  Recognizing the long wait times for eligible applicants, USCIS established a bona
fide screening process for U visa petitioners. Congress granted USCIS the authority to grant

work authorization for petitioners with pending, bona fide applications. INA § 214(p)(6) (“The

PETITION FOR WRIT OF HABEAS CORPUS
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Seccretary may grant work authorization to any [non-citizen] who has a pending, bona fide
application for nonimmigrant status under section 101(a)(15)(U)”).

32, A bona fide application means an application where there appears to be no
instance of fraud in the application, the application is complete, properly filed, contains an LEA
endorsement, includes completed fingerprint and background checks, and presents prima facie
evidence to show eligibility for U nonimmigrant status. See, e.g., 8 C.F.R. § 214.11(k) (defining
“bona fide” for related statutory nonimmigrant program).

33.  For a qualifying family member to receive a bona fide determination, the
principal petitioner must have received a bona fide determination, the qualifying family
member’s application must be complete, the family member must demonstrate credible evidence
of the qualifying family relationship, and the family member must have completed background
and security checks. See USCIS, National Engagement — U Visa and Bona Fide Determination
Process — Frequently Asked Questions (last reviewed/updated Jan. 24, 2025), available at
https://www.uscis.gov/records/electronic-reading-room/national-engagement-u-visa-and-bona-
fide-determination-process-frequently-asked-questions.

Removal Protections for U-Visa Applicants

34. The Immigration and Nationality Act (INA) establishes various procedures
through which individuals may be removed from the United States. Among these are removal
proceedings, described in section 240 of the INA. See 8 U.S.C. § 1229a.

35.  Noncitizens in immigration proceedings are entitled to Due Process under the
Fifth Amendment of the U.S. Constitution. Reno v. Flores, 507 U.S. 292, 306 (1993).

36. On December 2, 2021, ICE issued ICE Directive 11005.3, Using a Victim-

Centered Approach with Noncitizen Crime Victims. Consistent with the statutory provisions

PETITION FOR WRIT OF HABEAS CORPUS
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establishing the U Visa program, ICE Directive 11005.3 directs that “applying a victim-centered
approach minimizes any chilling effect that civil immigration enforcement actions may have on
the willingness and ability of noncitizen crime victims to contact law enforcement, participate in
investigations and prosecutions, pursue justice, and seek benefits.”

37. Under ICE Directive 11005.3, “[e]xcept where exceptional circumstances exist, or
if USCIS has administratively closed a case for failure of the applicant to prosecute the
application, a noncitizen with a pending victim-based application or petition who 1s subject to an
administratively final removal order should generally be issued a stay of removal.”

38.  As of at least the filing of this petition, ICE Directive 11005.3 appears on ICE’s
website and appears to be in force. See ICE Directive 11005.3, Using a Victim-Centered
Approach with Noncitizen Crime Victims (Aug. 10, 2021),
https://www.ice.gov/doclib/news/releases/2021/11005.3.pdf (last accessed Feb. 4, 2025). See
also U.S. Immigration and Customs Enforcement, Using a Victim-Centered Approach with Alien
Crime Victims, Questions and Answers (Aug. 8, 2023), https://www.ice.gov/factsheets/using-
victim-centered-approach-with-victims (referencing Directive 11005.3 as the agency’s “updated
policy”) (last accessed Feb. 4, 2025).

Custody Protections for U-Visa Applicants

39.  Immigration officers may arrest an individual without a warrant if they have
reason to believe that that noncitizen is in the United States in violation of the immigration laws
and is likely to escape before they can obtain a warrant. 8 U.S.C. § 1357(a)(2). Where an
immigration officer makes such an arrest, the noncitizen must “be taken without unnecessary
delay for examination before an officer of the Service having authority to examine [noncitizens)
as to their right to enter or remain in the United States.” /d.

PETITION FOR WRIT OF HABEAS CORPUS
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40. Within 48 hours of an immigration arrest (or within a reasonable time in the casc
of emergency or extraordinary circumstances), an immigration official must make an initial
custody determination to decide whether the noncitizen should remain in custody or be released.
8 C.F.R. § 287.3(d). This decision is recorded in the Form [-286, “Notice of Custody
Determination.” These procedures are essential to protect the arrested person’s Fourth
Amendment rights. See Gonzalez v. United States Immigr. & Customs Enf't, 975 F.3d 788, 824
(9th Cir. 2020) (holding that individuals arrested and placed in immigration detention are
constitutionally entitled to a prompt probable cause determination by a neutral officer to justify
their continued detention).

41.  In making a case-by-case custody determination, ICE agents must consider a
number of individual factors, including a noncitizen’s status as a victim of crime.

42.  ICE Directive 11005.3 establishes that “absent exceptional circumstances, [CE
will refrain from taking civil immigration enforcement action against known beneficiaries of

victim-based immigration benefits and those known to have a pending application for such

benefits.”
FACTUAL BACKGROUND
43.  Petitioner is a citizen of Guatemala. She last entered the United States on
December 19, 2010.
44. Petitioner applied for asylum, withholding, and relief under the Convention

Against Torture (“CAT”) on October 3, 2011. An Immigration Judge (IJ) found Petitioner to be

credible but denied her applications for relief.

PETITION FOR WRIT OF HABEAS CORPUS
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45.  Petitioner timely appealed the 1J’s decision to the Board of Immigration Appeals
(“BIA™) and then the U.S. Court of Appeals for the Fifth Circuit. Her Petition for Review was
denied by the Fifth Circuit on April 21, 2021, and the mandate issued on June 14, 2021.

46.  The validity of Petitioner’s prior removal order is not currently the subject of any
judicial proceeding. However, Petitioner filed an emergency motion to reopen and terminate
removal proceedings and an emergency motion to stay removal with the BIA on February 3,
2025. Neither motion has been granted as of the time of the filing of this petition. A pending
emergency stay request with the BIA will not prevent Petitioner’s detention or removal. See U.S.
Dep’t of Justice, Fact Sheet: BIA Emergency Stay Requests (March 2018),
https://www.justice.gov/eoir/page/file/1043831/d1?inline. Issuance of a stay of removal by the
BIA is extremely rare.

47. In May of 2020, Petitioner” daughter, then under the age of 21, was a victim of a
serious qualifying crime at her home in Tigard, Oregon. See 8 C.F.R. § 214.14(a)(9). The
perpetrator was arrested by the King City Police Department and charges were filed with the
Circuit Court for the State of Oregon in Washington County. The case was set for trial, but the
defendant failed to appear at a hearing and now there is a warrant out for his arrest.

48. On December 23, 2021, Petitioner and her daughter concurrently filed forms I-
918 (principal petitioner) and [-918A (derivative petitioner) respectively, requesting a grant of U
nonimmigrant status. If approved, the validity period in U visa status is four years. After an
individual has held U visa status for three years, the individual may apply for adjustment of
status to that of a U.S. lawful permanent resident.

49.  On November 26, 2024, U.S. Citizenship and Immigration Services (USCIS)

determined that “the evidence demonstrates [that Petitioner’s] Form 1-918, Supplement A
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petition for U nonimmigrant status is bona fide, and that they warrant a favorable exercise of
discretion to receive employment authorization and deferred action.” This bona fide
determination notice provides that “[d]eferred action is an act of administrative convenience to
the government which gives some cases lower priority for removal.” See 8 U.S.C. § 1184(p)6)
(describing bona fide status). This Bona Fide Determination (BFD) notice confirms the case is
bona fide and USCIS has received the results of background and security checks.

50.  Petitioner is prima facie eligible for U-nonimmigrant status, as a derivative of her
daughter’s U visa petition. The U nonimmigrant status (U visa) is set aside for victims of certain
crimes who have suffered mental or physical abuse and are helpful to law enforcement or
government officials in the investigation or prosecution of criminal activity. Petitioner was
included as a derivative applicant in her daughter’s U visa application, which was filed before
her daughter turned 21.

51, Petitioner lives in Tigard, Oregon with her husband, her daughter, who was the
victim of the qualifying crime, her daughter’s husband, and their daughter. Petitioner’s 20-year
old son is a U.S.-born citizen. Petitioner’s husband is ill and she has four U.S.-citizen
grandchildren who all depend on her financial, emotional, and spiritual support.

52. Petitioner does not have any arrests or convictions. She continues to be a faithful
member of her Jehovah’s Witnesses church and a productive member of her community.

53. Petitioner has a valid employment authorization document (EAD) issued by U.S.
Citizenship and Immigration Service. She works as a caretaker for the elderly and is well-liked
by residents and coworkers. She has recently been required to take on additional responsibilities

at her work due to the lack of qualified employees at her job. She is a compassionate and caring
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individual who helps others; she has no criminal record and poses no safety risk to the
community.

54.  Respondent ICE placed Petitioner on an Order of Supervision on December 23,
2019 because she was not a flight risk or danger to the community. She has been in compliance
with all conditions of the Order of Supervision, including reporting in person approximately
every six (6) months at the ICE office in Portland, Oregon.

55.  Petitioner surrendered her Guatemalan passport to ICE and has filed six 1-246
applications for a stay of removal to ICE. Each stay request has been granted by Respondents.
The last 1-246 stay request was granted on November 20, 2024 and is valid through November 3,
2025.

56.  On January 20, 2025, President Donald Trump issued several executive actions
relating to immigration, including “Protecting the American People Against Invasion,” an
executive order (EO) setting out a series of interior immigration enforcement actions. The Trump
administration, through this and other actions, has outlined sweeping, executive branch-led
changes to immigration enforcement policy, establishing the most formal framework for mass
deportation proposed to date. The “Protecting the American People Against Invasion™ EO
instructs the DHS Secretary “to take all appropriate action to enable” ICE, CBP, and USCIS to
prioritize civil immigration enforcement procedures “that protect the public safety and national
security interests of the American people, including by ensuring the successful enforcement of
final orders of removal.”

57. On January 31, 2025, ICE Acting Director Caleb Vitello issued an internal e-mail
to all ICE Employees entitled “Issuance of Interim Policy Guidance Regarding Civil
Immigration Enforcement Actions Involving Current or Potential Beneficiaries of Victim-Based
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Immigration Benefits.” The e-mail cites the Executive Order entitled “Protecting the American
People Against Invasion™ and purports to rescind ICE Directive 11005.3, which affords
prosecutorial discretion for victims of crimes with a pending U visa. Nevertheless, ICE Directive
11005.3 remains on the agency’s website and would appear to be in force. See
https://www.ice.gov/doclib/news/releases/2021/11005.3.pdf (last accessed February 4, 2025).

58.  Oninformation and belief, Respondents have adopted a blanket policy to detain
and immediately remove individuals, irrespective of any protected victim status.

59.  On information and belief, Respondents have adopted a blanket policy to detain
and immediately remove individuals who have administratively final orders of removal yet have
lawful pathways or status in the United States.

60. Petitioner has a final order of removal. Based on information and belief, the
Respondents consider Petitioner to be a categorical target for detention and removal,
notwithstanding her bona fide pending application for U nonimmigrant status, issuance of
deferred action as a bona fide U nonimmigrant petitioner, the prior issuance of an 1-246 stay, and
any other particularized facts.

61.  On Wednesday, February 5, 2025, Petitioner must report to U.S. Immigration and
Customs Enforcement to comply with her Order of Supervision. On information and belief,
Respondents will apply their blanket, categorical policy to her, revoke her 1-246 stay, disregard
her grant of deferred action based on her particular circumstances, disregard her bona fide
pending application for U-nonimmigrant status, take her into physical custody, remove her from
the district, and transfer her to the ICE Northwest Processing Center in Tacoma, Washington to

then remove her.

CLAIMS FOR RELIEF
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COUNT ONE
Violation of the Administrative Procedure Act -5 U.S.C. § 706(2)(A)
Arbitrary & Capricious
Violation of Agency Directive 11005.13

62. Petitioner restates and realleges all paragraphs as if fully set forth here.

63. Under the APA, a court shall “hold unlawful and set aside agency action™ that is
arbitrary and capricious. S U.S.C. § 706(2)(A).

64. An action is arbitrary and capricious if the agency “entirely failed to consider an
important aspect of the problem, offered an explanation for its decision that runs counter to the
evidence before the agency, or is so implausible that it could not be ascribed to a difference in
view or the product of agency expertise.” Nat'l Ass’n of Home Builders v. Defs. of Wildlife, 551
U.S. 644, 658 (2007) (quoting Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto.
Ins. Co., 463 U.S. 29, 43 (1983)).

65.  Tosurvive an APA challenge, the agency must articulate “a satisfactory
explanation” for its action, “including a rational connection between the facts found and the
choice made.” Dep 't of Com. v. New York, 139 S. Ct. 2551, 2569 (2019) (citation omitted).

66. By deciding to detain, transfer, and deport Petitioner despite her status as a bona
fide applicant for a victim-based immigration benefit and her existing stay of removal,
Respondents violated the APA. Respondents’ own directive, ICE Directive 11005.3, establishes
that “absent exceptional circumstances, [the agency] will refrain from taking civil immigration
enforcement action against known beneficiaries of victim-based immigration benefits and those
known to have a pending application for such benefits.”

67. By choosing to categorically detain, transfer, and deport the Respondent, a known
beneficiary of a victim-based immigration benefit, Respondents act arbitrarily and capriciously

in violation of the APA. There have been no changes to the facts that create “exceptional
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circumstances” to justify her removal; in fact, Petitioner has alrecady been granted several stays
of removal by Respondents, showing that they do not consider her to be a danger to the
community or a priority for removal.
COUNT TWO
Violation of the Administrative Procedure Act — 5 U.S.C. § 706(2)(A)
Arbitrary & Capricious
Unlawful Revocation of Agency Directive 11005.13

68.  Petitioner restates and realleges all paragraphs as if fully set forth here.

69. Under the APA, a court shall “hold unlawful and set aside agency action™ that is
arbitrary and capricious. 5 U.S.C. § 706(2)(A). Courts may provide judicial review of “executive
agency action for procedural correctness.” FCC v. Fox Television Stations, Inc., 556 U.S. 502,
513 (2009). An agency must provide “reasoned explanation for its action” and “may not depart
from a prior policy sub silentio or simply disregard rules that are still on the books.” /d. at 515.

70.  Here, if ICE Directive 11005.13 has indeed been rescinded, the agency’s decision
to do so is arbitrary and capricious and the rescission cannot be applied to Petitioner. ICE
Directive 11005.13’s respect for noncitizen crime victims rests on solid policy reasoning,
including the strong legal protections laid out by Congress and the need to “encourage noncitizen
victims to seek assistance and report crimes committed against them despite their undocumented
status,” which in turn “strengthens” the possible law enforcement response to criminal activity.
See ICE Directive 11005.13(1). The email to ICE employees attempting to rescind the guidance
does not even purport to provide a “reasoned explanation” for abandoning this strategy. Because

the purported rescission of the directive is arbitrary and capricious, it would violate the APA to

rely on such rescission to justify Petitioner’s detention and removal.

COUNT THREE
Violation of Fifth Amendment Right to Due Process
Procedural Due Process
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71, The allegations in the above paragraphs are realleged and incorporated herein.

72, The Due Process Clause of the Fifth Amendment to the U.S. Constitution
prohibits the federal government from depriving any person of “life, liberty, or property, without
due process of law.” U.S. Const. Amend. V. Due process protects “all ‘persons’ within the
United States, including [non-citizens], whether their presence here is lawful, unlawful,
temporary, or permanent.” Zadvydas v. Davis, 533 U.S. 678, 693 (2001); accord Flores, 507
U.S. at 306.

73.  Due process requires that government action be rational and non-arbitrary. See
U.S. v. Trimble, 487 F.3d 752, 757 (9th Cir. 2007).

74.  Here, Petitioner reasonably believes Respondents will detain and deport her in an
arbitrary manner and not based on a rational and individualized determination of whether she is a
safety or flight risk, in violation of due process. Respondents have granted Petitioner several
stays of removal, including one that is in force until November 3, 2025; moreover, U.S.
Citizenship and Immigration Services has issued a Bona Fide Determination Notice confirming
that her U Visa application is bona fide; that she merits a favorable exercise of discretion; and
that she should be considered a low priority for removal. Detaining and removing Petitioner
when no circumstances have changed to make her a flight risk or a danger to the community
would violate due process.

PRAYER FOR RELIEF
WHEREFORE, Petitioner respectfully requests this Court to grant the following:
(1) Assume jurisdiction over this matter;
(2) Issue an Order to Show Cause ordering Respondents to show cause why this

Petition should not be granted within three days;
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(3) Declare that Petitioner’s detention violates the Due Process Clause of the Fifth

Amendment;

(4) Issue a Writ of Habeas Corpus ordering Respondents to:

a. Release Petitioner from custody;

b. Not transfer Petitioner from the district without the court’s approval;

(5) Award Petitioner attorney’s fees and costs under the Equal Access to Justice

Act, and on any other basis justified under law; and

(6) Grant any further relief this Court deems just and proper.

Dated: February 4, 2025.
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